EXHIBIT “C”

PARK CITY MUNICIPAL CORPORATION
PROVIDER/PROFESSIONAL SERVICES AGREEMENT
COMMISSIONED ART

THIS AGREEMENT is made and entered into in duplicate this day of , 2018, by and
between PARK CITY MUNICIPAL CORPORATION, a Utah municipal cetporatien, (“City”’), and
an individual (“Service Provider”).

b

WITNESSETH:

WHEREAS, the City desires to have certain services‘and tasks performed as Set forth below requiring
specialized skills and other supportive capabilities;,and

WHEREAS, sufficient City resources are not available to provide such services; and
WHEREAS, the Service Provider represents that the Service, Provider is qualified and possesses
sufficient skills and the necessary capabilities;.including technical and professional expertise, where

required, to perform the services and/or tasks set forth,in this Agreement.

NOW, THEREFORE, in consideration of the'terms, conditions, covenants, and performance contained
herein, the parties hereto.agree as follows:

1. SCOPE OF SERVICES.

The Service Provider shall perform such services'and accomplish such tasks, including the furnishing of
all materials and equipment necessary for full performance thereof, as are identified and designated as
ServiceProvider responsibilities throughout this Agreement and as set forth in the “Scope of Services”
attached hereto as “Exhibit D” and incorporated herein (the “Project”, the “Work™ or the “Art”). The

total fee for the project shall'not exceed Dollars ($ ).
The City has designated , or his/her designee as City’s Representative, who shall have
authority to act in the City’s behalf with respect to this Agreement consistent with the budget contract
policy.

2. TERM.

No work shall occur prior to the issuance of a Notice to Proceed which cannot occur until execution of
this Agreement, which execution date shall be commencement of the term and the term shall terminate
on November 2, 2018 or earlier, unless extended by mutual written agreement of the Parties.
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s3.

COMPENSATION AND METHOD OF PAYMENT.

A

Payments for services provided hereunder shall be made as follows: fifty percent (50%) of
Contract Price upon execution of this Agreement and the remaining fifty percent (50%) upon
delivery of the Art and final acceptance of the Project by the City.

No payment shall be made for any service rendered by the ServicesProvider except for services
identified and set forth in this Agreement.

The Service Provider reserves the right to suspend orterminate woerk and this Agreement if any
unpaid account exceeds sixty (60) days.

REPRESENTATIONS AND WARRANTIES:

Service Provider represents and warrants to the City that:

A

Materials and Workmanship: Theixmaterials and equipment furnished under this Agreement will
be of good quality and new unless otherwise required orpermitted by Exhibit D attached hereto,
the Project will be free from defects and faults,in material and workmanship and the Project will
conform to the requirements of Exhibit D;

Copyright: Neither the Art, nor its components or any other element of the Project infringe or
violate any copyright or patent right held hy any person;

Title: Title to the Project, including the Art and all materials and components thereof, will pass to
the City.upon receipt of final payment-by Service Provider free and clear of all liens, claims,
security interests or emcumbrances, hereinafter referred to as “liens,” and no materials
incorporated into the Project have been acquired subject to an agreement under which an interest
therein or an encumbrance thereon has been retained by the seller; and

No Finders Fees: All negotiations relative to this Agreement and the transactions contemplated
by and under this Agreement have been carried on without the intervention of any person whose
act or acts would give rise to any valid claim against the City for a finder’s fee, brokerage
commission, or other like payment.

Licensing: Service Provider and if applicable any subcontractors shall possess and maintain in
good standing throughout the term of this Agreement all licensing/certification necessary to
perform all services provided for in this Agreement, including but not limited to applicable
contractors, architectural, and engineering licenses/certification.
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5.

6.

7.

F. Original Creation: Service Provider represents and warrants that: (a) the work described in
Exhibit D (“the Work”) is the original creation of the Service Provider; (b) the Work is unique
and an edition of one; and (c) no identical Work will be created by the Artist.

RECORDS

The City is subject to the requirements of the Government Records Access and Management
Act, Chapter 2, Title 63G, Utah Code Annotated, 1953, asi@amended and Park City Municipal
Code Title 5 (“GRAMA”). All materials submitted bysService Provider pursuant to this
Agreement are subject to disclosure unless such materials are exempt from disclosure pursuant to
GRAMA. The burden of claiming and exemption‘form disclosure rests solely with Service
Provider. Any materials for which Service Pravider claims a privilege frem disclosure based on
business confidentiality shall be submitted marked as “econfidential - business confidentiality”
and accompanied by a concise statement from Service Provider of reasons supporting its claim of
business confidentiality. Generally, GRAMA only protects against the disClosure of trade secrets
or commercial information that could reasonably be expected to result in unfair competitive
injury. The City will make reasonable efforts to notify Service Provider of any requests made for
disclosure of documents submitted under.a claim of confidentiality. Service Provider
specifically waives any claims against the City.related to any disclosure of materials pursuant to
GRAMA.

INDEPENDENT CONTRACTOR RELATIONSHIP.

A

The parties intend‘that anndependent Service Provider/City relationship will be created by this
Agreement.. No agent, employee, or representative of the Service Provider shall be deemed to be
an_employee, agent, or representative of the City for any purpose, and the employees of the
Service Provider are not entitled to any of the benefits the City provides for its employees. The
Service Provider will be solely and entirely responsible for its acts and for the acts of its agents,
employees, subcontractors or representatives during the performance of this Agreement.

In the perfermance of the services herein contemplated the Service Provider is an independent
contractor ‘with the authority to control and direct the performance of the details of the work,
however, the results of the work contemplated herein must meet the approval of the City and
shall be subject to the City’s general rights of inspection and review to secure the satisfactory
completion thereof.

SERVICE PROVIDER EMPLOYEE/AGENTS.
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The City may at its sole discretion require the Service Provider to remove an employee(s), agent(s), or

representative(s) from employment on this Project. The Service Provider may, however, employ that
(those) individuals(s) on other non-City related projects.

8. RISK OF LOSS.

The Service Provider shall be responsible for the care and protection of all work performed by the
Service Provider until completion of the installed Work and‘acceptance by the City and shall repair
or restore any damaged work; provided however, that the Service Provider shall not be responsible
for any damage that occurs after acceptance by the City unless such damage is caused by an act or
omission of the Service Provider.

9. HOLD HARMLESS INDEMNIFICATION.

A. The Service Provider shall indemnify and hold the City and its agents, employees, and officers,
harmless from and shall process and defend at its"Qwn expense any and all claims, demands,
suits, at law or equity, actions, penalties, losses, damages, or costs, of whatsoever kind or nature,
brought against the City arising out of, inyconnection with, erincident to the execution of this
Agreement and/or the Service Provider’s negligent performance or failure to perform any aspect
of this Agreement; provided, however, that 1f suchyclaims are caused by or result from the
concurrent negligencerof,.the City, its agents, employees, and officers, this indemnity provision
shall be valid and enforceable only to the extent of the negligence of the Service Provider; and
provided further, that nothing herein shall require the Service Provider to hold harmless or
defend the City, Its,agents, employees and/or officers from any claims arising from the sole
negligence of the City,, its agents;.employees, and/or officers. The Service Provider expressly
agreestthat the,indemnification provided herein constitutes the Service Provider’s limited waiver
of<immunity-as an employer under Utah Code Section 34A-2-105; provided, however, this
waiver shall apply enly to the extent an employee of Service Provider claims or recovers
compensation from the City for a loss or injury that Service Provider would be obligated to
indemnify the City for under this Agreement. This limited waiver has been mutually negotiated
by the parties, and is; expressly made effective only for the purposes of this Agreement. The
provisions of this section shall survive the expiration or termination of this Agreement.

B. No liability shall attach to the City by reason of entering into this Agreement except as expressly
provided herein.

9. INSURANCE.

The Service Provider shall procure and maintain for the duration of the Agreement, insurance against claims

for injuries to persons or damage to property which may arise from or in connection with the performance of
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the work hereunder by the Service Provider, their agents, representatives, employees, or subcontractors.
The Service Provider shall provide a Certificate of Insurance evidencing:

A. General Liability insurance written on an occurrence basis with limits no less than Two Million
Dollars ($2,000,000.00) combined single limit per occurrence and Four Million Dollars
(%$4,000,000.00) aggregate for personal injury, bodily injury and property damage.

B. Automobile Liability insurance with limits no less than Two Million Dollars ($2,000,000)
combined single limit per accident for bodily injury and{property damage.

The Service Provider shall increase the limits of such insurance 10 at least the amount of the
Limitation of Judgments described in Section 63G-7-604 of the Governmental Immunity Act of
Utah, as calculated by the state risk manager every two years and stated in, Utah Admin. Code
R37-4-3.

C. Workers Compensation insurance limits written asifollows:
Bodily Injury by Accident Five Hundred Thousand Dollars ($500,000) each accident; Bodily
Injury by Disease Five Hundred, Thousand Dollars ($500,000) each employee, Five Hundred
Thousand Dollar ($500,000) policy limit.

D. The City shall be named as an additional insureden general liability and auto liability insurance
policies, with respect to work performed by.or onbehalf .of the Service Provider and a copy of
the endorsement namingthe City as an additional insured shall be attached to the Certificate of
Insurance. Should any of the above described policies be cancelled before the expiration date
thereof, Service Provider shall deliver notice to the City within thirty (30) days of cancellation.
The City reserves the right to request certified copies of any required policies.

E. The Serviee Provider’s insurance shall'contain a clause stating that coverage shall apply
separately to each insured against whom claim is made or suit is brought, except with respect to
the limits of the insurer’s liability.

10. TREATMENT OF ASSETS.

A. Ownership: . Servige Provider hereby irrevocably assigns, conveys and otherwise transfers to
City and its respective successors and assigns title to the project Work and all proprietary rights
thereto.

B. Duplication of Art:
(1) Service Provider hereby irrevocably assigns, conveys and otherwise transfers to City and its
respective successors and assigns title to the project Work and all proprietary rights thereto.
Service Provider retains all rights under the Federal Copyright Act and all other rights in and to
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the Work except ownership and possession, and except as such rights are limited by this
Agreement.

(i) In view of the intention that the Art in its final dimension shall be unique, Service Provider
shall not make any additional exact duplication or reproductions of the final Art, nor shall
Service Provider grant permission to others to do so except with the written permission of the
City; provided however, that the Service Provider may use«depictions of the Art in personal
promotional materials such as portfolios or resumes, and téchniques and design elements from
the project in creation of other Art in body of work.

(iii) Service Provider grants to the City and its assigns an irrevocable license to make two- and/or
three-dimensional reproductions of the Art.for coemmercial or noncommercial purposes,
including but not limited to reproductionsfused in advertising, brochures, media publicity,
fundraising, and catalogs or other similar publications, provided that these rights are exercised in
a tasteful and professional manner. Wherever practicable, City shall make reasonable efforts to
include Service Provider’s name in any such advertisément, brochure, media publicity, catalog or
other similar publication in which the Art appears and to notify the Service Provider of its
efforts.

C. Repair or Restoration: Where, in the opinion-ef the City or Service Provider, repairs and/or
restoration of the Art are required for which‘Service:Provider is not responsible pursuant to the
terms of this Agreement;, the City shall, when reasonably practicable, give Service Provider the
opportunity to accomplish such repairs and/or restoration if a reasonable fee can be agreed upon
between the City.and Service Provider. "Nothing herein shall obligate the City to make such
repairs and/or restoration nor to contract withsService Provider to accomplish such repairs and/or
restoration.

D. Independent Sale:lf in the future the City wishes to sell the Art separate and apart from any real
property to which the Art may,berintegrated or affixed, the City will use reasonable efforts to
provide the Service Provider an opportunity to purchase the Art from the City. However, no
liability shall attach the City by virtue of this section.

E. Notice: Service Provider agrees to keep the City notified in writing of changes in Service
Provider’s address,and failure to do so shall be deemed a waiver of Service Provider’s right of
first refusal in Paragraph 10D above.

F. Warranty: If, within one year after the date of the completion of installation of the Project and
acceptance by the City, the Project or any component or material thereof is found to be defective
or to not be in accordance with the Design Plans and Construction Documents attached at
Exhibit A, Service Provider shall correct it promptly after receipt of a written notice from the
City to do so unless the City has previously given Service Provider a written acceptance of such
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11.

12.

condition. This obligation shall survive acceptance of the Project under this Agreement and
termination of this Agreement. Nothing contained in this Paragraph shall be construed to
establish a period of limitation with respect to any other obligation which Service Provider might
have under this Agreement, including Paragraph 4 herein. The establishment of the time period
of one year after completion of installation and acceptance by the City relates only to the specific
obligation of Service Provider to correct the Project, and has no relationship to the time within
which Service Provider’s obligations to comply with thedDesign Plans and Construction
Documents may be sought to be enforced, nor the time®within which proceedings may be
commenced to establish Service Provider’s liability with respect to an obligation other than to
specifically correct the Project.

COMPLIANCE WITH LAWS AND WARRANTIES.

A

The Service Provider, in the performance“of this Agreement, shall comply-with all applicable
federal, state, and local laws and ordinances, including regulations for licensing, certification and
operation of facilities, programs and accreditation, @nd licensing of individuals, and any other
standards or criteria as described,in this Agreement tQ assure quality of services.

Unless otherwise exempt, the Service Provider is required teshave a valid Park City Business
License.

The Service Providerspecifically agrees.to pay any applicable fees or charges which may be due
on account of this Agreement.

If this Agreement is entered into for the physical performance of services within Utah the
Service Provider shallregister and. participate in E-Verify, or equivalent program. The Service
Provider agrees to verify,employment eligibility through E-Verify, or equivalent program, for
each new employee that is employed within Utah, unless exempted by Utah Code Ann. § 63G12-
302.

Service Provider shallbe solely responsible to the City for the quality of all services performed by
its employees or sub-contractors under this Agreement. Service Provider hereby warrants that
the services performed by its employees or sub-contractors will be performed substantially in
conformance with the standard of care observed by similarly situated companies providing
services under similar conditions.

NONDISCRIMINATION.

A

The City is an equal opportunity employer.
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B. In the performance of this Agreement, Service Provider will not discriminate against
any qualified person in matters of compensation and other terms, privileges, and conditions
of employment because of: race, color, religion, sex (including pregnancy, childbirth,
pregnancy-related conditions, breastfeeding, or medical conditions related to breastfeeding),
national origin, age (40 or older), disability, genetic information, sexual orientation, gender
identity, or protected expressions. Service Provider shall take such action with respect to this
Agreement as may be required to ensure full compliance withalocal, State and federal laws
prohibiting discrimination in employment.

C. Service Provider will not discriminate against any recipient of any:services or benefits provided for
in this Agreement on the grounds of race, celor;, religion, sex (including pregnancy,
childbirth, pregnancy-related conditions, breastfeeding, or medical conditions related to
breastfeeding), national origin, age (40 or older), disability, genetic information, sexual
orientation, gender identity, or protected<expressions.

D. If any assignment or subcontracting has been authorized by the City, said assignment or
subcontract shall include appropriate safeguards against discrimination. The Service Provider
shall take such action as may be reguired to ensure full eompliance with the provisions in the
immediately preceding paragraphs herein.

13. ASSIGNMENTS/SUBCONTRACTING.

A. The Service Provider shall \not assign its,performance under this Agreement or any portion of
this Agreement without the written consent of the City, and it is further agreed that said consent
must be sought it writing by the Service Provider not less than thirty (30) days prior to the date
of any proposed assignment. The City reserves the right to reject without cause any such
assignment."/Any assignment made without the prior express consent of the City, as required by
this part, shall'be deemed null and void.

B. Any, work or services assigned hereunder shall be subject to each provision of this Agreement
and property bidding procedures where applicable as set forth in local, state or federal statutes,
ordinance,and guidelines.

C. Any technical/professional service subcontract not listed in this Agreement, must have express
advance approval by the City.

D. Each subcontractor that physically performs services within Utah shall submit an affidavit to the
Service Provider stating that the subcontractor has used E-Verify, or equivalent program, to
verify the employment status of each new employee, unless exempted by Utah Code Ann. 8
63G-12-302.
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14.

15.

CHANGES.

Either party may request changes to the scope of services and performance to be provided
hereunder, however, no change or addition to this Agreement shall be valid or binding
upon either party unless such change or addition be in writing and signed by both parties.
Such amendments shall be attached to and made part of this Agreement.

RIGHT TO INSPECT WORK IN PROGRESS.

A.

Service Provider shall provide the City access to the,Project in preparation and
progress wherever located. Whenever the City/considersit necessary or advisable
for the implementation of the intent of .this Agreement;, the City will have
authority to inspect the Project and to requiresspecial inspection or testing of the
Project or its components to ascertaindwhether it is in accordance,with the Scope
of Services attached as Exhibit “A”, or following the design phase;sthe Design
Plans, and Construction Documents. “If such inspection or special inspection or
testing reveals a failure of the Project orthe.components thereof to comply with
the requirements of the Design Plans and Construction Documents, Service
Provider shall bear all costs,of the correction of,the defective work, including
compensation for the City’s additienal services made,necessary by such failures;
otherwise, the City shall bear the costs,of such inspection and testing. Service
Provider shall not be relieved from_the obligatiorn to fabricate and produce the
Project and._tesinstall the Project in accordance with the Design Plans and
Construction Doecuments by reason of the City’s failure to reject the Project or
any component thereof or by any inspections, tests or approvals performed by the
City:

in'the.event the City does not find the Project, as it progresses, in compliance with
the Design Plans and Construction Documents, the City will work to cure
discrepancies, with the Service Provider within the parameters and scope of the
project. Any additional costs to the project due to discrepancies will be the
responsibility. of the Service Provider. The Service Provider must mend the
dispute within a timeline of no more than five (5) business days or request in
written form for an extension. Payment will be made to Service Provider for the
Project,completed to date of termination. The state of the completion of the
Project and the amount which may be due hereunder shall be determined solely
by the City. If such termination is due to a substantial variance from the Design
Plans and Construction Documents set forth in Exhibit “A”, this Agreement,
and/or the International Building Code, 2003 edition, the City shall have the
option of paying nothing hereunder and of requiring repayment by Service
Provider of any sums previously paid by the City. Upon such termination, Service
Provider shall retain all rights to the concept, design, and the Art itself, including
the right to complete, exhibit, and sell the Art. However, upon such termination,
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14.

15.

18.

the City shall have the right to require the Work itself be removed from the
property of the City.

Service Provider agrees to accommodate reasonable requests by City for access to
the Project in preparation and progress for the purpose of promoting the Art so
long as such access does not interfere with the progress and timing of Service
Provider’s work.

PROHIBITED INTEREST, NO THIRD PARTY RIGHTS AND NO GRATUITY

TOCITY EMPLOYEES.

A

No member, officer, or employee of the City shall have any interest, direct or
indirect, in this Agreement or the proceeds thereof.

Nothing herein is intended to confer rights of any kind in any third party.

No City employee who has procurement decision making authority and
is engaged in the procurement process;or the process of administering a
contract may knowingly receive anything of value including but not
limited to gifts;,meals, lodging or travel from anyone that is
seeking or has a contract with.the City.

MODIFICATIONS O TASKS AND MISCELLANEOUS PROVISIONS.

A

All work proposed by the Service Provider is based on current government
ordinances,and fees in effect as of the date of this Agreement.

Any changes to eurrent government ordinances and fees which affect the scope or
cost of the services, proposed may be billed as an “extra” pursuant to Paragraph
3(C), ordeleted from the scope, at the option of the City.

The City shall. make provision for access to the property and/or project and
adjacent properties, if necessary for performing the services herein.

TERMINATION:

A

Either party may terminate this Agreement, in whole or in part, at any time, by at
least thirty (30) days’ written notice to the other party. The Service Provider shall
be paid its costs, including contract close-out costs, and profit on work performed
up to the time of termination. The Service Provider shall promptly submit a
termination claim to the City. If the Service Provider has any property in its
possession belonging to the City, the Service Provider will account for the same,
and dispose of it in a manner directed by the City.
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19.

20.

21.

22.

B. If the Service Provider fails to perform in the manner called for in this
Agreement, or if the Service Provider fails to comply with any other provisions of
the Agreement and fails to correct such noncompliance within three (3) days’
written notice thereof, the City may immediately terminate this Agreement for
cause. Termination shall be effected by serving a notice of termination on the
Service Provider setting forth the manner in which the Service Provider is in
default. The Service Provider will only be paid for services performed in
accordance with the manner of performance set forth in this Agreement.

NOTICE.

Notice provided for in this Agreement shall be sent«by certified mail to the addresses
designated for the parties on the last page of this Agreement. Notice. is effective upon the
date it was sent, except that a notice of termination pursuant to paragraph 18 is effective
upon receipt. All reference to “days” in this A@reement shall mean calendar days.

ATTORNEYS FEES AND COSTS.

If any legal proceeding is brought for the enforcement of this Agreement, or because of a
dispute, breach, default, or misrepresentation in connection with any of the provisions of
this Agreement, the prevailing party shall.be entitled to recover from the other party, in
addition to any other relief to which such party may be entitled, reasonable attorney’s
fees and other costs incurred in that action orsproceeding.

JURISDICTION AND VENUE.

A This” Agreement has been and shallgbe construed as having been made and
delivered within the state,of Utah, and it is agreed by each party hereto that this
Agreement shall \be governed by laws of the State of Utah, both as to
interpretation and performance.

B. Any action“of law, suit in equity, or judicial proceeding for the enforcement of
this Agreement, or any provisions thereof, shall be instituted and maintained only
In.any of the courts of competent jurisdiction in Summit County, Utah.

SEVERABILLTY AND NON-WAIVER..

A. If, for any reason, any part, term, or provision of this Agreement is held by a court
of the United States to be illegal, void or unenforceable, the validity of the
remaining provisions shall not be affected, and the rights and obligations of the
parties shall be construed and enforced as if the Agreement did not contain the
particular provision held to be invalid.

B. If it should appear that any provision hereof is in conflict with any statutory
provision of the State of Utah, said provision, which may conflict therewith, shall
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be deemed inoperative and null and void insofar as it may be in conflict therewith,
and shall be deemed modified to conform in such statutory provisions.

C. It is agreed by the Parties that the forgiveness of the non-performance of any
provision of this Agreement does not constitute a subsequent waiver of the
provisions of this Agreement. No waiver shall be effective unless it is in writing
and signed by an authorized representative of the waiving party.

23. ENTIRE AGREEMENT.

The parties agree that this Agreement is the complete@xpression, of the terms hereto and
any oral representations or understandings not incorporated herein are excluded. Further,
any modification of this Agreement shall be.dn weriting and signed by both parties.
Failure to comply with any of the provisions stated herein shall constitute,material breach
of contract and cause for termination. Both parties recognize time is of the essénce in the
performance of the provisions of this Agreement.

IN WITNESS WHEREOF the parties hereto have caused this Agreement to be executed
the day and year first hereinabove written.

PARK CITY MUNICIPAL CORPORATION
445 Marsac Avenue

Post Office Box 1480

Park City, UT 84060-1480

Diane Foster,/City Manager

Attest:

City Recorder’s Office

Approved as to form:

City Attorney’s Office

(SIGNATURES CONTINUE ON FOLLOWING PAGE)
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SERVICE PROVIDER:

Name:

Address:
City/State/Zip:

Tax ID#:

PC Business License #:

Printed Name

Signature
Title
STATE OF UTAH )
) SS.
COUNTY OF SUMMIT )
On this day of .. 2018, personally appeared before me

, whose identitysis’personally known to me/or proved to me
on the basis of satisfactory evidence and,who by me duly sworn/affirmed, did say that he/she is

the (title“or office) of Corporation by

Authority<0f its Bylaws/Resolution, of the Board of Directors, and acknowledged that he/she

signed it voluntarily “for, its stated purpose as (title) for
,a corporation.

Notary Public
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