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Polly Samuels McLean (#8922) e

PARK CITY MUNICIPAL CORPORATION
445 Marsac Avenue

P. O. Box 1480

Park City, Utah 84060-1480

Telephone (801) 615-5031

Attorney for Defendant

Park City Municipal Corporation

IN THE THIRD JUDICIAL DISTRICT COURT
SUMMIT COUNTY,STATE OF UTAH

THE ONTARIO COURT DRIVEEWAY
ASSOCIATION, a Utah non-profit Corporation, ANSWER OF DEFENDANT
PARK CITY MUNICIPAL

CORPORATION
Plaintitt,

VS,
Civil No.: 080500834
PARK CITY MUNICIPAL CORPORATION,
a Utah Municipal Corporation, and PARK CITY
COUNCIL, in its capacity as tiic Park City
Council, PARK CITY FIRE SERVICE DISTRICT
a Utah Special Service District.

Defendants.

Judge Bruce Lubeck
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Defendants, Park City Municipal Corporation and Park City Council, (hereinafter
collectively referred to as “Defendants™ or “Park City”), by and through its counsel of record,
Polly Samuels McLean, hereby submit the following Answer to Plaintiff’s Complaint as follows:

VENUE

L. The allegations in this paragraph constitute a legal conclusion to which no

response is required. Therefore, Park City denies the allegations contained

in this paragraph.
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The alleaations in this paragraph constitute a legal conclusion to which no
responsce is required. Therefore, Park City denies the allegations contained
in this paragraph.

PARTIES
Park City cenerally denies the allegations in this paragraph of the
Comptlaint for lack of knowledge or sufficient information.
Park City Municipal Corporation admits that it is a municipal corporation
formed under the laws of the State of Utah and located in Park City,
Summit County, Utah.,
Park City Council admits that it is a municipal legislative body.
Park City generally denics the allegations in this paragraph of the
Complaint for lack of knowledge or sufficient information.

GENERAL ALLEGATIONS

Park City gencrally admits the allegations in this paragraph.

Park City penerally denics the allegations in this paragraph. Park City
responds that the Ordinance 08-46 approved by City Council approving
the Marsac Avenue Affordable Housing Subdivision speaks for itself,

The allegations in this paragraph constitute a legal conclusion to which no
response is required. Thercefore, Park City denies the allegations contained
in this paragraph.

Park City generally denies the allegations in this paragraph. Park City
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16.

responds tiat the Block 52 Replat speaks for itself.

Park Cit - senerelly denies the allegutions in this paragraph of the
Complaint for lack of knowledge or sufficient information.

The allepations in this paragraph constitute a legal conclusion to which no
response is required and further that Easement 00636342 speaks for itself.
Therelore, Park City denies the allepations contained in this paragraph.
Park Ciiv zencrally denies the allegations in this paragraph. Park City
denies thut it approved Easement 00636342 and further responds that the
Easement 00636342 specaks for itself.

Park City generally denies the allegations in this paragraph. Park City
responds that Easement 00636342 speaks for itself.

Park City sencrally denies the allegations in this paragraph. Park City
responds that Easement 00636342 speaks for itself.

Park City generally denies the allegations in this paragraph of the
Complaint for lack of knowledge or sufficient information.

Park City generally denies the allegations in this paragraph. Park City
responds that the Block 52 Replat speaks for itself.

Park City gencrally denies the allegations in this paragraph. Park City
generally responds that the Block 52 Replat and the Ivers Replat speak for
themselves.

Park City generally denies the allepations in this paragraph. Park City
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25.

26.

respoit o hat the positive recommendation for the 128-134 Ontario Plan
Amend 1ont by the Planning Comnii sion speaks for itself.

Park Ci v venerally denies the allegutions in this paragraph. Park City
respon. s hat the positive recommendation for the 128-134 Ontario Plan
Amendiiont by the Planining Commission speaks for itself,

Park Ciiv senerally deniecs the allegutions in this paragraph. Park City
respond s that the Ordinance approved by Council for the Block 52 Replat
speaks ior itself.

Park Citv venerally denies the allegations in this paragraph. Park City
responds that the Block 52 Replat speaks for itself.

Park Citv zenerally denics the allegations in this paragraph. Park City
responds that the Block 52 Replat speaks for itself.

The alle; tions in this paragraph constitute a legal conclusion to which no
response s required. Therefore, Park City denies the allegations contained
in this parcgraph.

The allestons in this paragraph constitute a legal conclusion to which no
response s required. Therefore, Park City denies the allegations contained
in this puragraph.

Park Cily gencrally denies the allegations in this paragraph. Park City
responds that the approved Ordinance for the Marsac Avenue Affordable

Housing subdivision and associated minutes and submittals speak for
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themselves.

As to the first part of this paragraph, they constitute a legal conclusion to
which 1.0 response is required. Therclore, Park City denies the allegations
containcd in this paragruph.  As to the second part of this paragraph, Park
City generally denies the allegations in this part of the paragraph. Park
City responds that the November 6, 2008 City Council Staff Report speaks
for itself.

The allepations in this paragraph constitute a legal conclusion to which no
response is required. Therefore, Park City denies the allegations contained
in this paragraph.

Park City generzally denics the allegations in this paragraph. Park City
respond’s that the City Council Meeting Minutes of October 2, 2008 speak
for themselves.

Park Citv generally denies the allegations in this paragraph. Park City
responds that Ordinance No. 08-46 speaks for itself.

Park City generally denics the allegulions in this paragraph. Park City
responds that the Park City Municipul Code speaks for itself.

Park City generally denies the allegations in this paragraph. Park City
responcds that the International Fire Code Speaks for itself.

Park Cily generally denies the allegations in this paragraph. Park City

responds that the International Fire Code Speaks for itself.
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39,

40.

41.

42.

Park Ci. venerally deni s the allegations in this paragraph. Park City

responcs tiat the Mars: - Affordable Housing Subdivision Plat speaks for
itself.
The allcpitions in this ; ragraph constitute a legal conclusion to which no

responsc is required. T crefore, Park City denies the allegations contained
in this paragraph,

Park City senerally den' s the allepations in this paragraph. Park City
responc!s that the Park City Land Munagement Code speaks for itself,

Park City generally denies the allepations in this paragraph. Park City
responds that the City Council Staff Report speaks for itself.

Park City cenerally denics the allegations in this paragraph. Park City
respondls that the Park Cily Land Management Code speaks for itself.
Park Citv denies the allcpations in this paragraph.

FIRST CLLAIM FOR RELIEF

In response to Paragraph No. 40 of the Complaint, Park City incorporates
herein b reference each and every admission, denial and affirmative
allegation made in respense to the allegations set forth in Paragraphs 1
througi: 39 of the Complaint.

The allcpations in this paragraph constitute a legal conclusion to which no
responsc is necessary. 1herefore, Park City denies the allegation.

The allevations in this paragraph constitute a legal conclusion to which no
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45,

46.

47.

48.

49,

50.
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response . necessary. | .erefare, Park City denies the allegation.
Theall:tonsin this ;. agraph constitute a legal conclusion to which no
response i neeessary. . crefore, Park City denies the allegation.

The allce tions in this p agraph constitute a legal conclusion to which no
responsc is necessary. | crefore, Park City denies the allegation,

Park Citv senerally den’ s the allepations in this paragraph of the
Complaiit for lack of k. Hwledge or sufficient information.

The allc, (ions in this | ragraph constitute a legal conclusion to which no
responsc is necessary, | nerefore, Park City denies the allegation.

SECOND 'LAIM FOR RELIEF

In respoinc to Paragrar’. No. 47 of the Complaint, Park City incorporates
herein by reference eacl and every admission, denial and affirmative
allegation made in response to the allegations set forth in Paragraphs 1
through <6 of the Compliint,

Park City zenerally der s the alleizations in this paragraph of the
Compluint for lack of ki owledge or sufficient information

The allepations in this poragraph constitute a legal conclusion to which no
response 1s necessary. herefore, Park City denies the allegation.

The allegitions in this | cragraph constitute a legal conclusion to which no
response is necessary. | herefore, Park City denies the allegation.

The allc: «tions in this | .ragraph constitute a legal conclusion to which no
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and every admission, denial and affirmative
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AIM FOR RELIEF
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.i¢ to the allegations set forth in Paragraphs 1
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herein by clerence eacl. and every admission, denial and affirmative
allegation made inresp se to the allegations set forth in Paragraphs 1
through 7¢ of the Comp! .int,

Park City cnerally den: s the allegations in this paragraph of the
Complaint for lack of ki wledge or sufficient information.

Park City responds that e Planning Commission and City Council
records speak for thems. lves.

Park City denies the alle ations in this paragraph.

This para_raph directly - onflicts with the allegations in paragraph 65.
Park City venerally deni ;s the allepations in this paragraph of the
Complain: for luck of ki uwledge or sufficient information.

The allegutions in this p ragraph constitute a legal conclusion to which no
response is necessary. Tlicrefore, Park City denies the allegation.

Park City cnies the allc ations in this paragraph.

Park City dcnics the allc jations in this paragraph.

The allegations in this p ragraph constitute a legal conclusion to which no
response is necessary. 1 aerefore, Park City denies the allegation.

The allegations in this p.ragraph constitute a legal conclusion to which no

response i neeessary. T nerefore, Park City denies the allegation.



1" RST AFFIRMATIVE DEFENSE

Plaintiffs’ Complaint [17: {0 state a cao ¢ of action upon which relief can be granted as a
matter of law and thercfore shouv d be dismisse ! under Rule 12(b)(6) of the Utah Rules of Civil
Procedure.

Si. ‘OND AFFIRMATIVE Li:FENSE

Park City affirmutively lleges that one or more of the Plaintiffs’ claims may be barred

by the doctrines of waiver, estu,. ¢l or laches.

I {IRD AFFIRMATIVE DEFENSE

The Complaint is barred. in whole or in part, by Plaintiffs lack of standing.

FOURTH AFFIRMATIVE DEFENSE

Park City affirmatively alleges that the City Council’s decision was not arbitrary,
capricious, or illegal.

FIETH AFFIRMATIVE DEFENSE

Park City incorporates by reference the affirmative defenses asserted by each and every
defendant in this action.

SIXTH AFFIRMN ATIVE DEFENSE

The Complaint is barred, in whole or in part, because a necessary party, to wit, the Park
City Mines Corporation, owner o f the Marsac A ffordable Housing Subdivision was not joined in

this action.



SEVENTI AFFIRMATIVE DEFENSE

The Complaint may be barred, in wholc or in part, by Plaintiffs’ failure to mitigate their

damages, the existence of which Park City expressly denics.

EIGHTH AFFIRMATIVE DFFENSE

Defendants Park City Municipal Corporition and Purk City Council have immunity
and/or qualified immunity to the causcs of actic n wlleged in the Complaint pursuant to the

Governmental Immunity Act of Utah, UCA §§ 63-30d-101 through 63-30d-904.

NINTH AFFIRMATIVE DEFENSE

Plaintiff’s damages, if any, were caused by third persons not under the control of Park

City and for whom Park City a:¢ not responsiu e,

TENTH AFFIRMATIVE DEFENSE

The Complaint is barred by the applicable statute of limitations

ELEVENTH AFFIRMATIVE DEFENSE

The City specifically denies violating uny constitutional, statutory, or common law right

or privilege of Petitioner.
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TWELFTH AFFIRMATIVE DEFENSE

The Complaint is barred, in whole or in part, becausc the allegations in the Complaint are

not ripe for resolution by this Court.

THIRTEENTH AFFIRMATIVE DEFENSE

As a separate delense, Park City denies cach and every allegation of the

Complaint not expressly admittcd herein.

FOURTEENTH AFFIRMATIVE DEFENSE

As a separate delonse, Park Cily is entitled to receive its reasonable attorney fees
pursuant to Urah Code Ann. §73-27-56(1) because this action is without merit and was not

asserted in good faith,

FIFTEENTH AFFIRMATIVE DEFENSE

The Complaint is barred on the ground that the Court lacks subject matter jurisdiction.

SIXTEENTH AFFIRMATIVE DEFENSE

The Complaint is barred, in whole or in part, by the provisions of Utah Code Ann. §78-

27-37, et seq.

14
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SEVENTEENTI AFFIRMATIVE DEFENSE

The Complaint is barred, in whole or in part, because Plaintiffs have suffered no loss of

use, physical damage or actual diminution in value of their property.

ETGHTEENTH AFFIRMATIVE DEFENSE

The Complaint is barred, in whole or in part, because there is no case or

controversy.

PRAYER IFOR RFLIEF

WHEREFORE, Park City prays that the Complaint be dismissed with prejudice and that
Plaintiff take nothing thereby; that Park City be avwarded uttorneys' fees and costs as provided by
law, and such other further relicl as to the court decins pooper under the circumstances.

&Y
DATED this 2) | day of January, 2009,

-

Polly Stml}ds MecLean
Attorney fér Defendant
Park City Municipal Corporation




CERTIFICATE OF MAILING
I HEREBY CERTIFY that on [hco:;_/}_lbélay ofd(f/f. , 2009, I mailed by first class mail,
postage pre-paid, i true and coriect copy of Defendant Park City Municipal Corporation’s

Answer (0;

Joe Tesch

Altorney for Plaintiff
Tesch Law Offices

314 Main Street, Suite 200
Park City, UT 84060

Paul Colton

Attorney for Defendant Park City Fire District
Wrona Law Offices

18106 Prospector Ave, Stc 100

Park City, UT 84060
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