
Ordinance 2019-11 

AN ORDINANCE APPROVING THE RESIDENCES AT THE TOWER 
CONDOMINIUMS PLAT LOCATED AT 8680 EMPIRE CLUB DRIVE, PARK CITY, 

UTAH 

WHEREAS, the owners of the property known as the Residences at the Tower 
Condominiums, located at 8680 Empire Club Drive, petitioned the City Council for 
approval of the Residences at the Tower Condominiums plat; and 

WHEREAS, on October 31 st and November 28th, 2018, and January 30th, 2019, 
the property was properly posted and legal notice was sent to all affected property 
owners; and 

WHEREAS, on October 2?1h and November 28th, 2018, and January 30, 2019, 
proper legal notice was published in the Park Record and on the Utah Public Notice 
website according to requirements of the Land Management Code; and 

WHEREAS, the Planning Commission held public hearings on December 12, 
2018, January 23, 2019, and February 13, 2019, to receive input on the Residences at 
the Tower Condominium plat; 

WHEREAS, the Planning Commission, on February 13, 2019, forwarded a 
positive recommendation to the City Council ; and, 

WHEREAS, the City Council on February 28, 2019 held a public hearing on the 
condominium plat; and, 

WHEREAS, it is in the best interest of Park City, Utah to approve the Residences 
at the Tower Condominium plat consistent with the Village at Empire Pass Master 
Planned Development, the 2007 Amended Flagstaff Development Agreement and 
Technical Reports and the Residences at the Tower Conditional Use Permit. 

NOW, THEREFORE BE IT ORDAINED by the City Council of Park City, Utah as 
follows: 

SECTION 1. APPROVAL. The above recitals are hereby incorporated as 
findings of fact. The Residences at the Tower Condominium plat as shown in Exhibit A 
is approved subject to the following Findings of Facts, Conclusions of Law, and 
Conditions of Approval: 

Findings of Fact 
1. Residences at the Tower condominium plat identifies 14 private market rate multi­

family residential units totaling 42,453 sf, utilizing 21.227 UE, as well as 1 ADA unit 
and 1 deed restricted affordable unit, a police substation and the private Talisker 
Club located on Lot 9 of the First Amended Village at Empire Pass Phase I 
subdivision. 



2. Lot 9 is located in the RD-MPD zoning district and contains 1.53 acres and is 
addressed as 8680 Empire Club Drive. 

3. Access to the property is from Village Way and Empire Club Drive, which are both 
private streets. 

4. Lot 9 is currently partially developed with the private Talisker Club that includes 
dining and other indoor and outdoor amenities for members. 

5. The market rate multi-family residential units range in size from 1,806 sf to 4,229 sf 
with an average unit size of 3,032 sf. The 737 sf ADA unit is required to be identified 
as common area. The 737 sf EHU is also platted as common area. 

6. A 509 sf police sub-station, platted as commercial area, is proposed on the lower 
level as a requirement of the Emergency Response Plan Exhibit #7 of the Flagstaff 
Development Agreement. 

7. The property is subject to the Flagstaff Mountain Annexation and Development 
Agreement approved by City Council per Resolution No. 99-30 on June 24, 1999 
and amended on March 2, 2007, as well as associated Technical Reports. 

8. The Amended Agreement is the equivalent of a Large-Scale Master Plan and sets 
forth maximum project densities, location of densities, and developer-offered 
amenities for the annexation area. 

9. The Amended Agreement specifies that a total of 87 acres, within three development 
pods (A, B1 and B2), of the 1,750 acres of annexation property may be developed 
for the Mountain Village. The Mountain Village is further constrained to a maximum 
density of 785 unit equivalents (UE) configured in no more than 550 dwelling units 
as multi-family, hotel, or PUD units, provided the number of PUD units does not 
exceed 60, and PUD units are included in the totals for multi-family units. 

10. To date 509 multi-family units (757.28 UE) (of which 60 are PUD style units) and 16 
single family units have been approved, platted and/or built within Pods A, B1 and 
B2 (according to current tabulations). This number includes the 70 units noted in the 
plat notes for the B2 East subdivision and also includes Empire Residence CUP 
units currently under construction as Building 3 and Moon Shadow Condominiums 
for 8 PUD units pending plat recordation). This number also includes all of the 
Larkspur Townhomes, including Larkspur Townhomes 6 which condominium plat is 
currently under review. 

11. Constructed lodge style buildings include Shooting Star, One Empire Pass, Silver 
Strike, Flagstaff, Arrow Leaf A and B, Grand Lodge and Ironwood . Lodge buildings 
still to be approved within Pod A are: Building 1- Residences at the Tower (subject 
property) and Building 4. The Empire Residences (Lodge Building 3) are currently 
under construction. 

12. There is sufficient density remaining within Amended Agreement and VEP MPD for 
the proposed 14 multi-family units (21 .227 UE). 

13.Amended Agreement requires a total of 118.9 AUE (Affordable Unit Equivalents) 
where 1 AUE is 800 sf. A total of 94.175 off-mountain AUE and 24.725 on-mountain 
AUE are required . Off-mountain housing has been satisfied . On-mountain housing is 
partially complete with 16.675 AUE built and 8.05 AUE remaining. These remaining 
AUE are assigned to Buildings 1, 3, 4 and B2 East. 

14. Lodge Building 1 was assigned 0.75 AUE (600 sf) per the Developer at time of sale. 
15. The proposed affordable unit consists of 737 sf (0.921 AUE) (not including dedicated 

storage areas located separate from the unit) platted as common area and shall be 
deed restricted per requirements of the Housing Resolution prior to plat recordation. 



16. On July 28, 2004, the Planning Commission approved a Master Planned 
Development for the Village at Empire Pass (VEP MPD) (Pods A and 81) within the 
Flagstaff Mountain Annexation and Development area for Lodge Buildings grouped 
around the Silver Strike lift and ski runs, various townhouses making up a second 
tier of units, with PUD style detached units and single family lots on the perimeter. A 
common amenity building, known as the Tower Club, was central to the VEP MPD. 
A common mail area, indoor and outdoor recreation facilities, pedestrian 
connections and transportation pick-up/drop-off area were included. The VEP MPD 
also approved heights and Volumetrics for the Lodge buildings. 

17. On September 30, 2004, the City Council approved the Village at Empire Pass 
Phase 1 Subdivision that platted the east side lots of the Village at Empire Pass. 

18. On April 13, 2005, the Planning Commission approved the Tower Club Phase I CUP 
consisting of 2,264 sf of MPD Resort Support Commercial (private dining, kitchen, 
small convenience store), and 6,616 sf of residential and resort accessory uses (ski 
lockers, recreation amenities, meeting room, kids club, circulation, storage, 
mechanical, as well as outdoor amenities such as pool, hot tubs, etc.). The Club was 
constructed in 2005 and 2006. 

19. On February 13, 2008, the Planning Commission approved the Tower Club Phase II 
CUP for residential units on Lot 9. The approval for 25 units totaling 67,625 sf (33.81 
UE) and one (1) ADA unit was granted an extension to July 1, 2010, by the Planning 
Commission on March 11 , 2009. A building permit for Phase II was not issued and 
the CUP expired. This current CUP proposal represents a reduction in residential 
density and residential area by 11 units and 25,000 sf (1 2.58 UE) from the 2008 
approval. 

20. On January 6, 2011 , the City Council approved an amendment to the VEP Phase 1 
Subdivision amending Lot 9 to address access, parking, and trail easements. The 
amended plat was recorded on January 4, 2012. 

21 . On December 14, 2016, the Planning Commission approved an amendment to the 
Tower Club Phase I CUP to allow a 1, 115 sf expansion of the private dining area, as 
well as expanded outdoor patio area, 1,000 sf of expanded basement area for 
accessory uses. The CUP expansion increased the MPD Resort Support 
Commercial on Lot 9 to 3,379 sf. Construction of the expansion was completed in 
2018. The building currently consists of 10,995 sf as indicated on the plans. 

22. On October 9, 2018, the Planning Department received a complete application for a 
Condominium plat and a Conditional Use Permit for a fourteen (14) multi-family unit 
residential building to be located on Lot 9 of the First Amended Village at Empire 
Pass Phase One Subdivision. 

23. The property is subject to subdivision plat notes that require compliance with the 
Amended Flagstaff Annexation and Development Agreement, approval of a 
Conditional Use Permit for each lodge building prior to issuance of a building permit, 
a declaration of condominium and a record of survey plat prior to individual sale of 
units, membership in the Empire Pass Master HOA, a 20' snow storage easement 
along the street frontages, water efficient landscaping, and various utility and 
maintenance provisions. 

24. The proposed condominium plat memorializes the density, size and configuration of 
units to be construction in one phase and identifies areas of private, common and 
limited common ownership, and private club area. 



25. The Amended Agreement allows a maximum of 75,000 sf of MPD Resort Support 
Commercial uses. Lot 9 currently is approved, with the Amended Tower Club CUP 
for 3,379 sf (kitchen, dining, small store) of MPD Resort Support Commercial Uses. 
Montage Resort was approved for 63,059 sf of MPD Resort Support Commercial 
and Grand Lodge was approved with 1,275 sf. 

26. Total utilized MPD Resort Support Commercial Uses for this building, including this 
CUP expansion, is 5,803 sf (adding 2,424 sf of Resort Support Commercial uses for 
Spa, kitchen, and lounge). 

27. There is sufficient MPD Resort Support Commercial remaining for the proposed 
private club expansion as 4,863 sf (according to current tabulations) remain if this 
project is approved . This space is identified on the plat as part of the Club Unit with 
additional lines and labels calling out the specific square feet of these areas. A table 
of the Resort Support Commercial space shall also be included on the plat. 

28. The Emergency Response Plan requires a police sub-station to be dedicated within 
the Empire Club building in Pod A. The Plan calls for "a facility with 3 office spaces, 
approximately 12' by 12' each, with a combined square footage of not less than 500 
sf, plus two reasonably proximate parking spaces". The unit is to be made available 
to Park City as an empty "white box" for no cost, and not subject to HOA dues or 
other assessments, as soon as occupancy permits are ready to be issued for the 
rest of the building and residential units. This space will be identified as a 
Commercial Unit specifically for the police substation that can be transferred to the 
City. 

29. Guest amenity areas (pools and recreation areas, locker rooms, storage, club office 
and mechanical, entry areas, lobby and reception areas, lounge/apres ski, 
restrooms, etc.) are proposed on the first, second and third levels. Common 
residential accessory uses do not require use of UEs. Total floor area of Club and 
residential guest accessory uses is 14,021 square feet. 

30. Based on unit sizes, a minimum of 22 parking spaces are required when taking into 
consideration the 25% parking reduction (from the 29 required spaces) per the 
Flagstaff Development Agreement and MPD. 

31.An underground parking structure provides 22 parking spaces, including 1 ADA 
spaces, as well as limited common storage areas for each unit. Two surface spaces 
are provided at the street for the police sub-station. One surface space will be 
provided for short term pick-up and drop-off. 

32. Each unit has one assigned limited common parking space and the remaining 
spaces are common. 

33. The plat is consistent with the approved Village at Empire Pass Master Planned 
Development and the Residences at the Tower Conditional Use Permit in terms of 
density, units, UE, building height, uses, setbacks, and parking. 

34. The MPD requires Construction Mitigation Plans to be submitted with each CUP and 
building permit addressing all requirements of the Amended Agreement and 
Technical Reports. 

35.A Master Homeowners Association document and Maintenance Agreement for the 
Mountain Village were reviewed and approved by the City prior to issuance of the 
initial building permits within the Mountain Village. This property is also subject to 
these documents, in addition to any declaration of condominium and CCRs recorded 
with the condominium plat. 

36. The condominium plat allows for the sale of individual units. 



Conclusions of Law 
1. There is good cause for this condominium plat. 
2. The condominium plat is consistent with the 2007 Amended Flagstaff Annexation 

and Development Agreement, the Village at Empire Pass MPD, the First Amended 
Village at Empire Pass Phase 1 Subdivision, the Park City Land Management Code 
and applicable State laws regarding condominium plats. 

3. Neither the public nor any person will be materially injured by the proposed 
condominium plat. 

4. Approval of the condominium plat, subject to the conditions stated below, does not 
adversely affect the health, safety and welfare of the citizens of Park City. 

Conditions of Approval 
1. The City Attorney and City Engineer will review and approve the final form and 

content of the condominium plat for compliance with State law, the Land 
Management Code, 2007 amended Flagstaff Development Agreement, Village at 
Empire Pass MPD and these conditions of approval, prior to recordation of the plat. 

2. The applicant will record the condominium plat at Summit County within one year 
from the date of City Council approval. If recordation has not occurred within one 
year's time, this approval for the plat will be void, unless a request for an extension 
is submitted in writing and approved by the City Council. 

3. City Engineer and SBWRD approval of the final infrastructure and utility plans is a 
condition precedent to plat recordation. 

4. Development within Empire Pass is governed by that certain Amended and Restated 
Development Agreement for Flagstaff Mountain, Bonanza Flats, Richardson Flats, 
the 20-Acre Quinn's Junction Parcel, and Iron Mountain entered into by and between 
United Park City Mines Company, Deer Valley Resort Company, and Park City 
Municipal Corporation, a third class city of the State of Utah, and recorded on March 
2, 2007, as Entry No. 806100 in Book 1850 at Page 1897 in the records of the 
Summit County Recorder, as amended or supplemented from time to time 
("Development Agreement"). The Development Agreement required the Developer, 
as such term is defined in the Development Agreement, to develop a Historic 
Preservation Plan, which said 127 page Historic Preservation Plan was prepared by 
SWCA, Inc., on August 2000 and is entitled , Historic Preservation Plan for Flagstaff 
Mountain Association, Park City, Summit County, Utah, as amended or 
supplemented from time to time including by that certain Historic Preservation Plan, 
Exhibit 6 dated May 2001 (and subsequently Revised and Approved December 
2001 )(collectively, the "Historic Preservation Plan"). The Historic Preservation Plan, 
Exhibit 6 dated May 2001 (and subsequently Revised and Approved December 
2001 )("Exhibit 6") identified historic preservation work needed at 21 historic mining 
sites within the Flagstaff Mountain Annexation Boundary and specified that the 
master homeowner association was responsible for maintaining any site that was 
not part of an ongoing operation. 

5. The Agreement between the Empire Master Owner's Association and Park City 
attached at Exhibit B ("Agreement") to set forth a plan for the Association to address 
the Maintenance, as defined herein, needs of certain historic mining sites thereby 
achieving substantial compliance with the Historic Preservation Plan for the time 
periods set forth herein. The Agreement shall be executed in full and ratified by the 
City Council prior to recordation of the Twisted Road Subdivision or other REDUS 



plat, whichever comes first. 
6. Conditions of approval of the Village at Empire Pass Master Planned Development 

(MPD), First Amended Village at Empire Pass Phase 1 Subdivision, and the 
Residences at the Tower Conditional Use Permit (CUP) apply to this plat. 

7. All applicable required and recorded utility, access, snow storage, trails, etc. 
easements shall be indicated on this condominium plat prior to recordation and 
building permit issuance. 

8. The plat shall note that public safety access and public utility easements are hereby 
dedicated for all private streets and that that the private streets shall be owned, 
operated, maintained and repaired by the Master Association for the use and benefit 
of the owners of property in Empire Pass at Deer Valley in accordance with the 
Master Declaration. 

9. This property is also subject to a Master Homeowners Association document and 
Maintenance Agreement for the Mountain Village, in addition to any declaration of 
condominium and CCRs recorded with the condominium plat. 

1 O.A Construction Mitigation Plan, including truck routing, is a submittal requirement of 
the building permit application. 

11 . The deed restricted employee housing unit (EHU) shall be a minimum of 737 sf 
(0.921 AUE), exclusive of additional storage area to be dedicated to this unit. One 
AUE is equivalent to 800 sf according to the 2007 Development Agreement. 

12. The EHU and ADA units shall be platted as common area. 
13.A deed restriction for the EHU unit, acceptable to the City, shall be recorded with or 

prior to plat recordation. The deed restriction shall outline and resolve any issues or 
concerns regarding maintaining affordability of the unit. The plat shall note that the 
EHU is subject to a deed restriction. The EHU and ADA units shall be available for 
occupancy at the same time as the entire building and when the market rate units 
are issued a certificate of occupancy. 

14. The CCRs shall limit the HOA dues related to the deed restricted employee housing 
unit (EHU) in order to ensure the Unit remains affordable. The CCRs shall reflect a 
lower par-value to reflect the reduced cost of the unit (or exempt the unit from HOA 
fees) to ensure that the unit doesn't lose its affordability due to HOA fees. 

15. The CCRs shall be submitted with the condominium plat for review and approval by 
the City prior to final condominium plat recordation. 

16. Conditions related to the police sub-station unit shall be described in the CCRs, 
and/or by separate agreement with the City, prior to recordation, consistent with 
language in the Emergency Response Plan of the Amended Flagstaff Agreement. 

17. The plat shall note that fire sprinklers are required for new construction on the Lot 
per the Chief Building Official at the time of review of building permits and all 
requirements for emergency access according to the Park City Fire District and Park 
City Building Department shall be addressed prior to building permit issuance. 

18. The plat shall note the number and square footages of all residential units and shall 
indicate the total square footage and Unit Equivalents of the 14 market rate units 
and all common areas. 

19. The plat shall note the Resort Support Commercial square footage and a table of the 
Resort Support Commercial space shall be included on the plat. The plat shall note 
the Club and residential guest accessory square footage and shall include a table on 
the plat. 



20. The CC&Rs shall provide notice and process for the tracking and collection of the 
Real Estate Transfer Fee as required and defined by the Flagstaff Mountain 
Development Agreement, as amended . 

21.A plat note shall restrict the Resort Support Commercial areas and associated Club 
accessory areas as a Private Club for members and shall not be sold or used as a 
commercial or retail establishment for the public, with the exception of the store 
area. 

22.A plat note shall restrict the police substation commercial unit as a police substation. 
In the event that the police substation is vacated by the City, the HOA may apply to 
amend this plat and the CUP for common or limited area storage, mechanical or 
other similar uses. No commercial, office or residential use is allowed unless 
additional density/UEs are acquired and the addition of such is approved by plat and 
CUP amendment. 

SECTION 2. EFFECTIVE DATE. This Ordinance shall take effect upon 
publication. 

PASSED AND ADOPTED this 281
h day of February, 2019. 

ATTEST: 

r 

APPROVED AS TO FORM: 

Exhibit 
Exhibit A - Condominium plat 
Exhibit B - Memorandum of Agreement 
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EXHIBIT L 

tv1El\·10RANDUl'vl OF AGREEtvtENT 

THIS \.ffMORANDlJM Of- AGREE1'v1ENT (';Agreement'') is made and enten:d inlu eft~ctivc as 
of the day of , 2019, by and between PARK CITY MU rrcJPAL CORPORATION. a 
Utah municipal corporation and body polit ic ("'Citv'"), and EJv1PIRE PASS MASTER O\VNERS 
ASSOCIATION, INC., a Utah nonprofit corporation ("Association"). each a "Part\.·" and collective!) the 
"Parties" herein. 

Recitals 

A. The area known as Empire Pass ("'Empin: Pass'') is a rcsidl.'.'.ntial mountain development 
located in Park City, Summit County, Utah, a p01tion of which is located within the houndaries and 
juri~diction nf rhe City. 

B. Empire Pass is governed by the covenants, conditions, and easements set forth in that 
certain Cerf{/icale c~f Amendment and Amended and Rt!stated :\!Jaster Dedarnlion of Covenanrs. 
CondUions and Restrictions qf Empire Pass recorded on Dec.:ember t 4, 2004 as Entr)' No. i 19855 in Book 
1666 <ii Page 1054 in 1he records of the Summit County Recorder, as amended and supplemcnti:d frorn 
time to time (collectively, " Declarntion'' ). The Association is a Ulah nonprofit corporation organized to 
administer and enforce the terms of the Declaration and to exercise the rights, powers, and dut.ies set forth 
in the Declaration . 

C. Development within Empire Pass is governed by that certain A11u!ncled and Restated 
Developmem Agreemenr .fi>r Flag.m?.(f 1'vfountai11, Bonanza Flats, Richardson Flclfs. the 20-A ere Quinn 's 
.hmclion Pan-el. and Iron 1V o11111ain emcrcd into hy and between United Park City i\·tines Company, Deer 
Valley Resort Company, and Park C'ity l\.fonicipal Corporation, a third class city of the State of Utah, and 
recorded on l\farch 2, 2007, as Entry No. 806100 in Book 1850 at Page I 89i in the records of the Summit 
County Recorder, as amended or supplemented frnm time to time ("Development i\Qreement"). 

D. The Development Agreement required the Developer, as such term is defined in the 
Development Agreement, to develop a Historic PrcSCl"\'ation Plan, which said 127 page Historic 
Preservation Plan was prepared by SWCA, Inc., on August 2000 and is entitled, Hisroric Preserrnticm 
Plan f or Flagstaff Atfuuntain A:>:>ocimion. Park City, Summit County. Utah. as amended or supplemented 
from time to time including by that certain Historic Preservalio11 Plan. Exhihir 6 dated IVlay 2001 (and 
subsequently Revised and Approved December 2001 )(collectively, the "Historic Preservation Plan"). The 
Historic Presermtion 1'/011, Exhibit 6 dated May 200 I (and subsequently Revised and Approved 
December 200 t )("Exhibit 6") identified historic preservation work needed at 2 1 historic mining sites 
within the Flagstaff Mountain Annexation Boundary and specified that the master homeowner association 
\Va~ responsible for maintaining any site that was not part of an ongoing opemtion. 

E. The Parties desire to enter into this Agreement to set forth a plan for the Association to 
address the t\.faintenance, as defined herein, needs of certain historic mining sites thereby satisfying the 
requ ircmcnts of the Historic Preservation Plan for the time p1:riods set forth herein. 

!\OW THEREfORE, in consideral ion of the foregoing Recitals and the mutual covenants set 
forth herein, the Parties agree as follows: 

I. Recitals. The Recitals A through E are incorporated herein and made a part hereof. 
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2. Definition. As used herein, the 1cm1 ··t-vfaintcnancc'' or ·'f\fainrain'' shall mean the 
maintenance work required to stabiliLe a strm:ture to arrest de1:ay but not IO stop a structure 's deca) 
completely. The term '"Maintenance'· or ' ·J'vtaintain'' does not require that any \vork be pe1formed to make 
a structure habitable or compliant with any code, regulation, statute, or law. The term '·'.v1aintenance·· or 
'"t-.faintain" refers to recommended repairs, stabil ization and public protection options in Exhibit 6, and 
does not require that a structure be restored to habitabil ity. 

J. Payments. Association agrees to cause the follo\ving payments to be made, with in 30 
days of execution of this Agreement as follows: 

(a) To Park City rvtuscum & Historical Society, the amount of Sixty-five Thousand 
Dollars ($65.000), to reimburse the society for amounts expended in preserving the Little Belk :'\.·1inc Ore 
nin facil ities in summer 20 18. 

(b) To City, fro m Storied Deer Valley LLC. a Velaware limited liability company 
('"Storied .. ). and Redus Park City, Ll.C, a Dclaw11re limited liability company ('·Redus·'), the amount of 
Forty Thousand Dollars ($40,000.00) each, for a total of Eighty Thousand Dollars ($80,000.00), w be 
held by City in cscrO\\ for costs in1:urred by the Association in completing the roof stabilization and 
related structure protec1ion work at the Judge M + S building during the summer of 20 19. and other 
priorities identified by the Oirector and agreed to by the Association. 

(c) l l1e escrmv described in Subsection J(c) shall be distributed to Association. by 
City, within 14 days or Association supplying City with evidence of paid invoices for \VOTk perfom1ecl O il 

the Judge M + S building, and other priorities identified by the Director and agreed to by the Association. 

4. Process for Dclcrrnininu Maintenance Work to Be Done on Sites. from 2019 through 
2029, the Association agrees to meet with the City·s staff ("Staff'), at a minimum, once a year, on or 
before each March 1'1 (the ·'Annual Meeting") to discuss prinr construction season's Maintenance work 
and project priori tizat ion and scope of any Maintenance work (''Scope of Work") to be done during the 
upcoming construction season on any historic mining sites identified on Exhibit 6, with a priority being 
those projects identified on Exhibit ·'A'. hereto (''Sites"). The Parties acknowledge that the Sites upon 
whi<..: h it was mutually agn:t'd that Maintenance work would take place are not located on land owned by 
or under long term lease to the Association. 1otwilhst.amJing an)' uLlier provision of this Agreement to the 
contra!)', the Parties agree that this Agreement shall bt' applicable to those Site;; to the extent that lega l 
access is provided to the Assoc iation, and as may be required to pennit the Association to satist) .. its 
ob ligations hereunder. 

(a) At each Annual rvtecting. the Pa11ies shall discuss. at a minimum. the following: 

(i) Review of the process, time line and costs associated with the most recent 
construction season' s project(s); 

(ii) Detem1ination of Scope of Work. process, responsibility and timclinc for 
documeming and recording the project 's work; 

(iii) Detmnination if add itional work is needed for the following year for the 
recently maintained, stabilized or completed Site(s); 

(iv) Review of potential need to secure any Sites to which no Maintenance 
work has been done in order to deter vandalism, damage or destruc.:tion. 
or to stabil ize such Sites; 
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(\") Assessment of remaining funds and identification of funding strategies 
for the next) ear's budget: 

(vi) Re\'ic\\ and update of projects and Sites; 

(vii) Preparation by the Staff. after consulLation with the Assoc iation. of an 
annual report to the Com mun ity Development Oirector: 

(viii) The resu lts of City inspection or the Sites to evaluate their condition and 
polential work 10 be performed; 

(ix) Selection of projects for upcoming conslruction season; 

(x) Communication and coordination, as necessary, \vith the Friends of Ski 
Moumain Mining I listory (''FSfvHvlH'"); and 

(xi) Detennination of the necessary permitting. process. including timi:lincs 
and responsible parties. 

(h't After the completion of the meeting. the Parties shall agree on the Scope of\Vork 
10 be done during the upcoming constrnction season. 

5. Perfommnce of Work on Sitt:s. 

(a) Upon the agreement by the Parties of the Scope of \.Vork to be undertaken during 
each construction season, Association shall be responsible for project management, oversight and 
payment of contractors. Association shall provide City with proje<.:t accounting at end of each 
construction season. 

(b) Unless otherwise agreed in writing, the Assoi.:iation shall be the c11ntracting party 
on the mutually agreed Maintemmce \vork on the Sites. The Assoc iation may apply its customary policies, 
procedures and requirements, including. without lim itation. insurance and workmen·s compensatil)ll 
requirements, to all contrnctors. ·ubcontractors and materialmen working at a Site or accessing a Site 
through Empire Pass. 

(cl In connection with. or prior to, any work being performed. the Association 
shall submit work plans and cost estimates to a City-employed individual designated by the Staff. 
Association shall be r~sponsible for processing and payment of invoices for approved Scope of Work. 
In the i.:vcnl that any work is performed directly by Association, Srnff shall review and apprm·e any 
payments to Association from ~fointenancc Funds. At its option, the Associalion ma) also require 
lien/payment bond waivers from contractors paid from previous draw requests or disbursements (f•.g. . 
lien waivers provided "in arrears"), in ai.:c1,.)rdancc with ordinary and customary const ruction practice;;. 

6. Inspection. Maintenance. and Securing of Sites. The obligaliou to inspect the Sites for the 
purposes of this Agreement shall be upon the City, and the Association shall have no obligation to inspect 
or to monitor the Sites. Each construction season, Association sha11 diligently pursue the completion of 
Scope of Work agreed to in the Annual Mecling with Staff. To the extent funds on hand are not sufficient 
10 pay for contemplated annual Scope of \\Tork, the Association and City will agree on a revised .. Scope of 
Worl.;"' and estimated cost budget for such Maintenance work for the upcoming year based on funds 
available. subje<.:t to the following terms and conditions: 
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(a) On an annual basis for ten ( 10) years. on or before May 1'1 each year. the 
Association shall contribute half of the annual amount required to establish a maintenance fund in the 
amount of Forty fhousand Dollars {$40,000.00) (·'Maintenance f und .. ). ln consideration of rhc 
As5ociation entering into this Agreement. the Ciiy agrees to forego. annually, Twenty Thousand Dollars 
($20.000.00) of '·Open Space/Transit Management Fee'' ('·osrvt Fee··) income mved to the City each 
yeHr from transactions according to Secrion 7. 15 of the Declaration. OSTM Fee income foregone b) Cit~ 
shall be added to the Maintenance Fund and City shall allow the Association to utilize such OST:V1 Fee 
money for purposes of discharging the obligations described in this Agreement. The Association shall 
have the option, in its sole discretion, to pay all or a portion of its annual maimenance contribution in 
advance, and to credit the amount of prepaid maintenance contributions againsr the next year's or years· 
mainten;mce contributions that \vould othenvise be payable hy the Association . 

(hl The Association's initial obligation to contribute tov.·ards the Maintenance Fund 
shall be ten ( l 0) ) ears frnm the first maintenance eomribution by the i\~!)udation . On or before the ninth 
( 9ch) anniversary of the first maintenance contribution by the Association, the Parties agree to meet to 
discuss fut ure ongoing funding levels appropriate to continue to satisfy J\ssoeiat ion·s obligations under 
Exhibit 6 to the Development Agreement. and a possible extension of this Agreement in fmtheram:e 
thereof. Unless othendse agreed, the Association and City contribution shHll aucomatically rene'' for an 
addi tional ten ( I 0) years, provided that the tocal annual Maintenance fund amount shall he reduced to 
$20.000.00 ($ I 0.000 each) unless otherwise agreed by the Parties. 

(c} The Association sh11JI have the right. but nol the duty. to spend monies out of the 
;vlaintenance Fund on other hi ,;torical mining projects other than the Sites so long as such historical 
mining projects are located within the boundaries and jurisdiction of the City and 5uch expenditure is 
approved in advance by both the Association and the City. After the fir ·t ten ( 10) years. 1he Assoc iat ion 
shall hHvc the right, but not the duty, to spend monies out of the Maintenance Fund for open space 
responsibilities. including funding for the Conservation Easement grantees [City and Summit Land 
Conservanc~] consistent with express purpo cs of the OS'l M pursuant to the Development Agreement. 
and Open Space Technical Report. 

( d l Maintenance contributions made by the Association for these purµoses du ring 
this ten ( 10) year period which are not spent for such purposes within the calendar yt:ar in which they are 
contributed will be carried over and combined v. ith the maintenance eomribution for the following year. 
to be applied toward the mutually agreed Scope of Work for the following year. so that yearly 
maintenance contributions can accumulate to fund larger Maintenance projects. if necessary . Maintenance 
contributions wi ll be held b)' the Association in the Maintenance Fund. and disbursed ltl pay fi.)r work 
upon mutual agreement of the Association and Staff. 

(c) Un less otherwise agreed in writing bet\\.een rhc Parties. the Association shall be 
the contracting party for all required Maintenance work to be perfonned for the agreed ten ( I 0) year 
period on Sites, and the Association may require such licenses, bonding.. insurance and other conditions 
and requirements for th ird pa11ies perfonning such work on behalf of the Parties as the Association 
customaril~ imposes on third party contractors ,,.,·orking al Empire Pass. The City shall wai\·e any permit. 
inspccrion and other fees applicable to work contracted for by the Association or the Cit} pursuant to this 
Agreement. ~oth ing in the Association 's status as the "contmcting party'' shall impose any payment 
obligations or other financial liability on the Association, except as otherwise expressly set forth herein 
with respect to the m11intc11ance contribution described above. The Association wil l use ree.~onable effort~ 
to solicit three (3) quotes for any third party work and will in form the City Implementation Department of 
the srarus of any solicitation for work. 
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{f) Nothing herein shall he deemed to impose any obligation or legal liabilit) on the 
As5oeiacion for Maintenance of Sites, except as expressly prnvided in the Development Agreement' 
l lisrnric Prese1Tation Plan and as mutua lly agreed between the Association and the Cit). and no ongoing 
obligations beyond those exist. 

7. Obligations of the Parties. ·1 he Parties agree that nn later than six (6) months after 
execut ion of this Agreement by the Parties, the Part ies shall have worked in good faith to prepan: and 
shall have executed an updated hisforic preservation plan identifying outstanding. worl-\ requirements on 
the Siles (the '·New Exhibit''). The update will take the form of an amendm ent to ExJ1ibi t 6, and require 
Planning Commission public hearing and approval. and a \vrirten acknowledgment of acceptanc..: from 
both Parties. 

8. I .onu Term Maintenance License(s} and Access Rights . Association and City shall make 
best clTorts to secure long tcnn maintenance and access rights required for Association to perfonn 
maintenance work on third party Siti:s as prescribed in Section 4 of this Agreement. Association \\i ll he 
the: i11i1ial poim of contact with applicable property O\vners. 

9. Qp,en Space Obli1rntions. To clarify management responsibilities assigned under Section 
4.4 of Flags raj] Mountain Resorr Open !:,jmce Ma11age111e111 Plan. T:xhihir 5 dated May ~00 I (and 
subsequently Revised and Approved December 200 I )("Exhib it 5 .. ). the Parties hereby agree and 
acknowledge that the Association is only responsible for managing any open space areas O\\llCd by the 
Assoc iation. 

I 0. Xo Assumption of Environmental Liability. Nothing in this Agreement or in the 
Association's actiJ1g as contracting party for any of the work contemplated by this Agreement, shall be 
deemed an assumption of. or impt1sc any liability on the Association. fi nancial or otherwise, for any 
envirnnmental remediation or clean-up related tt1 the Sites. or the pre-existing conditions thereon. 

11. Due Authorization anti Execution. Each Party hereto represents and wimants to the other 
Party that execution and delivery of th is Agreement has been duly aulhori:.::cd by all necessary action. 

I ~ . Successors and Assigns. The tem1s, covenants and conditions of this Agreement sha ll be 
binding on and inure to the b1:ndi1 oC thc· :. ucc.:c!>~llr.. am.I assigns of the Parties. 

13. Ntitices. All notice · under this Agreement must be in writing and delivered co the notice 
address below (i) by registered, express, or certified mail. ( ii) by courier or messenger service, or (iii) by 
electronic mail with ackno\.vledgement of receipt. Notice is deemed given on the date delivered or 
atlcmptcd but delivery is refused . 

.lfto the Association: 

Empire Pass Master Owners Associat ion, Inc. 
i\ttn : President 
4188 SR248 
P.O. Box 99 Kamas, Utah 84036 

With a copy to: 

Douglas C. Shumway, Esq. 
Mill~r Harrison Lawyers 
50 \\". Hroadway, Ste 450 
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Salt Lake City, UT 841 0 I 

If to the Cit): 

Park City t'vtunicipal Curpuratilin 
PO Box 1480 
Park City, Utah 84060 
Attention: Planning Department 

With a copy lo: 

Park City Attorney's Office 
PO Box 1480 
Park City , Utah 84060 

Either Part) may change it;; addresses for notices pursuant to a written notice which is given in 
accordance with the tem1s hereof. The foregoing notice requirements are subject to chc provision:; below. 
As used herein, the term '·business day" slrn ll mean any day other than a Saturday. a Sunday, or a legal 
ho Iida) for which U.S. mail service is not provided. \Vhencvcr any date or the expiration of an) period 
specified under this Agreement falls on a da) other tJian a business dny. then such date or period shall be 
deemed extended to the next succeeding business day thereafler. 

14. lo Third Partv Bcneliciaries. 1'\othing in this /\grecmcm is intended to create an 
enforceable right, claim or cause of a1:tion upon any third party that is not a Pany to this Agreement, with 
the exception of the intended third party benetieiaries Redus Park City LLC and Storied. 

15. rvliscellaneous. 

(a) Counterparts: Facsimile Transmission. This Agreement ma) he executed by 
focsim ik and1or in any number of counterparts, any or all of which may contain the signatures of less than 
al I the parties, and all of\\ hich shall be construed together as but a single instrument and shall be binding 
on the parties as though originally executt:<l on one originally executt:d document. All facsimile 
counterparts sha ll be promptly followed with delivery of original exc1:u1c<l counterparts. 

(b) Due Authorization and E.l>.ccution. Each Party represents and warrants to the other 
Part) that execution and deliYery of this Agreement have been duly authorized b) such Party. and that this 
Agreement is valid and binding upon such Part) . This Agreement is subject to apprm·al by the City 
Counc il within forty-five (45) days of execution. 

(c) ~o Partnershig. The parties do noc by this Agreement, in any wuy or for any 
purpose. become partners or joint venturers of each other in conduct of their n:spectivc businesses or 
otherwis~. 

(d) Severahi lit):. If any clau e or provision of this Agreement shall be held to be 
invalid in \vhule or in part, then the remaining clauses and prov isions. or portions thc:rcof. ~hall 

nevertheless be and re1t1ain in full force and effect. 

(c) Wai\·Crs and Amendments. No provision of this Agreement may be waived to 
any extent unless and except tu the extent the waiYer is specificall) set forth in a written instrument 
executed by the Party to be bound thereby. This Agreement may be amended or modified only by an 
instrument to that eftect executed by the parties hereto. and only to the extent expressly set forth therein. 

6 



( t) Captions. 'fhe captions of each section are added as a mancr of corwenience uni) 
and shall be considered of no effect in the construct ion of any provision of this Agreement. 

(g:) Attomc,·s· Fees. l f any Party hereto shall bring an) suit or act ion against armther 
for relief: declaratory or otherwise. arising out of thi:> Agreement, the prevailing Party shall have and 
recm·er against the other Party. in addition to all court costs and disbursements, such sum as the 
applicable court may adjudge 10 be .reasonable attorneys· fees. 

(h) Governing Law. This Agrecmcm shall be governed by and interpreted rn 
accordance with the laws of the State of Uiah. 

( i) Time of the Essence. Time shall be of the essence with respect to the 
performance and observance of the covenants. agreements, tem1s, condition:> and provisions set forth 
herein. 

(j) No Default. lJp1)11 their execution of this Agreement, the Parries each 
acknO\\ ledge and agree that neither the Association. nor Redus, nor St(>ricd are in Defou It under the 
Historic Preservation Plan. So long as the Part ies pcrfonn the obligations set forth in this Agreement. 
including diligently pursuing any additional maintenance or preservation work idenl ified in the ':\ew 
Exhibit with available funding from 1hc Maintenance Fund, there shall be no default umler the Historic 
Preser\'ation Plan. 

(k) Interpreta tion of this Agreement. The Panics agree that the purpose of this 
Agreement. with its New Exhibit, shall be to modif)'. clarify· and implement the Historical Preservatiun 
Plan and to confirm the responsibilities for implementation of the preservation purposes descrihcd in the 
Development Agreement. 

I Remainder of page intentionally left blank] 

[Signatures on follow ing pages] 
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EXJ·:CI I I 1-.D 1\S OJ 1111. DA IF I· ll<S I \\ RIT"l I: AROVE. 

Park Cit} i\lunicipal Corporation, a Utah 
rnunicip<d i.'.Urpomtion and body politic 

By: ___ _ 

Mayor 

By _ __________ _ 
City Recorder 

Approved as to Fom1 : 

By _ ___ ________ _ 
City Attorney· s Office 

'·ASSOCIATION"' 
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t.XHIBfT ·'A" 

SITES-

a) .fudge Mining & Smelting C'ompuny Qf/ice. Because th is structure is owned by a third 
party, any ~v1aintenance required on this structure is contingent on the Association having secured 
cascmcrns from the Lhird party owner to perfonn such Maintenance work. The Parties will work 
together to dctcnnine the scope of the required roof repai r and other required \ifaintenance 
efforts .. The Parties agree that the Association's Maintenance efforts wil l be limited to the 
bui lding structure, and that the Association shall not be required to restore the interior in any way 
or ro pursue any adaptive reuse of this structun:. 

b) Da~~· Wes/ Mine Fire Hydrcml SJwcks. The Parties hereby agree that this structure is 
still in good condition. There is no apparent need for immediate work other than ongo ing 
Maintenance. Becm1se this structure is owned by a third party, any Maintenance re4uir;:d on this 
strucn1 re is contingent on the As:Sociation hav ing :>ccured easements from the thi rd party owner of 
thi;: :stnu.:tun: to pi;:rfom1 such repair ,.,..ork. 

c) Little Bell Mine On! Bin. The Par1ies hereby agree tha1 chis structure is st ill in good 
condition . There is no apparent need for immediate work other than ongoing !Vlaintcnancc. 
Because this structure is owned by a third·party, any maintenance required on this structure is 
contingent on the Association having secured eao;ements from the third-party mvner of the 
structure to perfom1 such repair work. 

d) lnterpretil'e Signs. The Parties hereby agree thal the Association shall in.;tall, 
maintain, and replace chose interpretive signs agreed to by the Parties in fulfilment of inte1vretive 
signage obli gation in the Historic Pre:>ervation Plan. 
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