
  
Resolution No. 03-2026 

 
A RESOLUTION AUTHORIZING AND APPROVING THE CONSENT 

AGREEMENT BETWEEN PARK CITY MUNICIPAL CORPORATION (THE 
“CITY”) AND PESKY PORCUPINE, LLC (“PESKY PORCUPINE”) 

 
WHEREAS, Pesky Porcupine owns certain property located in the City addressed and 

known as 220 King Road (“220 King Road”);  
 

WHEREAS, Pesky Porcupine submitted applications for a plat amendment (PL-22-
05319), single family home conditional use permit (PL-22-05318), outdoor pool (PL-23-00523), 
steep slope conditional use permit (PL-23-05571), and an application for Historic District Design 
Review (PL-23-05522) (collectively, the “Applications”); 

 
WHEREAS, in August 2024, the Hermanns initiated litigation in the Third Judicial 

District Court pursuant Utah Code Ann. § 10-20-1109. See Hermann v. Park City, No. 
240500344 (3d Dist. Ct. Utah) and Hermann v. Park City, No. 240500569 (3d Dist. Ct. Utah); 

WHEREAS, in August 2024, Pesky Porcupine initiated litigation in the Third Judicial 
District Court pursuant to Utah Code Ann. § 10-20-1109. See Pesky Porcupine, LLC v. Park City, 
No. 240500559 (3d Dist. Ct. Utah);  

WHEREAS, in an open and public meeting on January 15, 2026, the City Council 
considered and approved Resolution 03-2026, authorizing the City to enter into a Consent 
Agreement with Pesky Porcupine to settle the above litigation by affirming the Planning 
Commission approvals and reinstating the Director’s HDDR approval with such Consent 
Agreement. 

NOW, THEREFORE, BE IT RESOLVED by the City Council of Park City, Utah as 
follows: 

1. The recitals are incorporated herein. 
2. The City Council hereby approves and authorizes the Consent Agreement between the City 

and Pesky Porcupine, attached as Exhibit A, in a form approved by the City Attorney. 
3. This resolution shall be effective upon adoption and posting. 
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PASSED AND ADOPTED this 15th day of January, 2026. 

 
PARK CITY MUNICIPAL CORPORATION 

 
 
 

 
Mayor Ryan Dickey 

Attest: 
 
 

 
City Recorder  

 

Approved as to form: 

 
 

Margaret Plane, City Attorney 
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CONSENT AGREEMENT  

BETWEEN 

PARK CITY 

AND 

PESKY PORCUPINE, LLC 

THIS CONSENT AGREEMENT (“Agreement”) is entered into and effective as of 
January ____, 2026, by and between the PARK CITY MUNICIPAL CORPORATION, a 
municipal corporation created under the laws of the State of Utah (the “City”), and PESKY 
PORCUPINE, LLC (“Pesky Porcupine”).  Pesky Porcupine and the City may be individually 
referred to as a “Party” or jointly referred to as the “Parties.” 

RECITALS: 

History of 220 King Road 

A. Pesky Porcupine owns certain property located in the City addressed and known as 
220 King Road (“220 King Road”). 

B. Pesky Porcupine intends to construct a new single-family residence (“Proposed 
Home”) on the Property and has submitted several land use applications to the City for the 
Proposed Home. 

C. On May 21, 1985, Sweeney Land Company submitted an application to Park City 
for a Large-Scale Master Planned Development commonly known as the Sweeney Master Planned 
Development (“Sweeney MPD”) that included the land that would become 220 King Road. 

D. The Sweeney MPD is physically located above Old Town and is not in Old Town.  
Six of the lots within the Sweeney MPD are zoned HR-1 MPD (averaging 1.035 acres each) and 
are much larger than typical Old Town lots (which are, typically, 0.043 acres with a 25’ street 
frontage and 75’ deep).  

E. The Sweeney MPD was a tradeoff with the City for large lots with unique standards 
in return for reduced density and the dedication of significant amounts of open space to the City.  

F. The City specifically recognized those tradeoffs, and made findings regarding them, 
in adopting the Sweeney MPD including, but not limited to the map of the Sweeney MPD, the table 
of lot sizes, recognizing and discussing during the City Council’s discussion of the Sweeney MPD 
a letter outlining the Sweeney “neighborhood.” 

G. The Sweeney MPD was approved on December 18, 1985, and subsequently 
amended on or about October 14, 1987, and December 30, 1992.  

H. Consistent with the Sweeney MPD, the City Council adopted Ordinance No. 95-50 
approving the Treasure Hill Subdivision Phase 1 plat (“Original Sweeney Plat”), creating four 
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single-family lots within the Sweeney MPD.  

I. At that time, the Sweeney MPD properties were Zoned HR-1. 

J. The HR-1 Zone, for Old Town, at that time provided, in summary, for the 
preservation of the present land uses and the character of the historic residential areas of Park City, 
encouraged the preservation of historic structures and the construction of new structures that 
preserve and contribute to the character of the district, and encouraged densities of development 
that would preserve the desirable residential environment, and also densities which are consistent 
with the inherent constraints on development within the narrow canyon areas and on areas that may 
have steep or substandard street systems. 

K. 220 King Road is Lot 2 on the Original Sweeney Plat. 

L. In 1990, the City rezoned the King Road parcels, including 220 King Road, from 
HR-1 to HR-1-MPD, signifying that the City considered that these parcels, including 220 King 
Road, were intentionally to be treated differently from other HR-1 Parcels.  

M. The HR-1 MPD Zone differed from the HR-1 Zone in the following ways: 

i. Building footprints. 
ii. Building area limits 

iii. Construction disturbance areas. 
iv. Building heights 
v. Facade heights 

vi. Building massing 
vii. Fire sprinklers 

N. In 1997, the City Council approved an amendment to the Original Sweeney Plat by 
adopting the Lot 2, Phase 1 Treasure Hill Subdivision Plat, (“Lot 2 Plat”). 

History of Recent Approvals for 220 King Road 

O. Beginning in 2022, Pesky Porcupine submitted applications to the City for a plat 
amendment (PL-22-05319), single family home conditional use permit (PL-22-05318), outdoor 
pool (PL-23-00523), and a steep slope conditional use permit (PL-23-05571) (“Entitlement 
Applications”). 

P. On January 18, 2023, Pesky Porcupine also submitted an application for Historic 
District Design Review (“HDDR Application”) to the city. 

Q. After discussion with the City, it was determined to consider the Entitlement 
Applications prior to considering the HDDR Application.  

R. From time to time, Pesky Porcupine made several material revisions to the Proposed 
Home’s design based on feedback received from the Planning Commission and the City’s 
professional planning staff. 

S. On February 14, 2024, the Planning Commission approved Pesky Porcupine’s 
Entitlement Applications (“Planning Commission Approvals”). 
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T. The Planning Commission Approvals were expressly conditioned upon Pesky 
Porcupine’s constructing the Proposed Home consistent with the plans that had been considered 
and approved by the Planning Commission.  True and correct copies of the Planning Commission 
Approvals are attached hereto as Exhibit A.  

U. On March 1, 2024, Eric Hermann and Susan Fredston-Hermann (collectively, the 
“Hermanns”) filed an appeal of aspects of the Planning Commission Approvals.   The appeal was 
scheduled before the Park City Appeal Panel (“Appeal Panel”) for decision. 

V. On April 30, 2024, the Appeal Panel denied the appeal in part and remanded 
questions related to the applicability of Park City’s Sensitive Land Overlay zone line back to the 
Planning Commission. 

W. On June 26, 2024, the Planning Commission determined that the Sensitive Land 
Overlay zone did not apply to the Property and thereby addressed the Appeal Panel’s questions. 

X. On July 22, 2024, the Appeal Panel issued a final action letter (“Appeal Panel Final 
Action Letter”) denying the Hermanns’ appeal, constituting Park City’s final land use decision 
upholding the Planning Commission Approvals.  A true and correct copy of the Appeal Panel Final 
Action Letter is attached hereto as Exhibit G.  

Y. On August 1, 2024, the Hermanns filed a petition for review regarding the final land 
use decision appealing the Planning Commission Approval as sustained by the Appeal Panel to the 
Third Judicial District Court pursuant Utah Code Ann. § 10-20-1109 in a pending case styled 
Hermann v. Park City, No. 240500344 (3d Dist. Ct. Utah) (“CUP Suit”), which includes all the 
Entitlement Applications.  

Z. Pesky Porcupine has intervened in the CUP Suit as the owner of the real property at 
issue.  

AA. After obtaining the Planning Commission Approvals, which included approval of 
components of the Proposed Home’s design and a plat amendment, Pesky Porcupine and the City 
moved forward with the HDDR Application with the more specific building plans that constituted 
the Planning Commission Approval (“Updated HDDR”). 

BB. On August 15, 2024, the Park City Planning Director (“Director”) held a public 
hearing and issued a final action letter approving the Updated HDDR with additional modifications 
pursuant to specified conditions of approval (the “HDDR Approval”).  A true and correct copy of 
the HDDR Approval is attached hereto as Exhibit B. 

CC. On August 23, 2024, Pesky Porcupine appealed certain aspects of the HDDR 
Approval to the Park City Board of Adjustments (“BOA”). 

DD. On August 29, 2024, the Hermanns appealed the HDDR Approval to the Park City 
BOA, which appeal was later withdrawn or conceded as moot. 

EE. On November 12, 2024, the BOA held a public hearing. 
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FF. At the conclusion of the hearing, the BOA voted three to two to partially overturn 
the Director’s approval of the Updated HDDR application and directed the City’s staff to prepare 
findings of facts and conclusions of law supporting that decision. 

GG. On November 19, 2024, the BOA issued a final land use decision in the form of a 
“Notice of Board of Adjustment Actions” (“Final Action Letter”) that contained the findings of 
facts and conclusions of law for the BOA’s decision. 

HH. The BOA found that the Proposed Home did not comply with certain provision of 
the LMC including issues related to existing topography and character-defining site features (LMC 
15-13-8(A)(1)(5); the primary façade is not compatible with surrounding historic buildings (LMC 
15-13-8(B)(2)(a)(9); and retaining walls not consistent with historic retaining walls (LMC 15-13-
8(B)(1)(d). 

II. Pesky Porcupine filed a petition for review pursuant to Utah Code Ann. § 10-20-
1109 as the property owner appealing certain aspects of the Final Action Letter. That case is styled 
Pesky Porcupine, LLC v. Park City, No. 240500559 (3d Dist. Ct. Utah) (Mrazik, J.). 

JJ. The Hermanns also filed a petition for review challenging certain aspects of the 
Final Action Letter. That case is styled Hermann v. Park City, No. 240500569 (3d Dist. Ct. Utah). 

KK. The two suits regarding the Final Action Letter have been consolidated into the 
240500559 action, pending before the Third Judicial District Court (“HDDR Suits”). 

Claims in Dispute 

LL. The claims in the CUP Suit and in the HDDR Suits have a substantial overlap. 

MM. To summarize the overlapping claims in the HDDR Suits and the CUP Suit, the 
issues related to the approval of the design of the Proposed Home that were approved by the 
Planning Commission on June 26, 2024, and sustained by the Appeal Panel on July 22, 2024, 
involve the massing, height, floor area, parking area, glazing, roof design and slope, retaining walls 
and general compatibility with the historical properties below. 

Council Findings 

NN. The Council held a public meeting to consider this Agreement on January 15, 2026. 

OO. The Council finds that the history of the land use regulations relating to 220 King 
Road in general and the Proposed Home in particular, including, but not limited to, the Sweeney 
MPD, the Original Sweeney Plat, the rezoning from HR-1 to HR-1 MPD , the Lot 2 Plat, the 
mapping and re-mapping of the Sensitive Lands Ordinance, and other factors, distinguish the actual 
entitlements and applicable law related to 220 King Road  within the context of the Sweeney MPD 
and character area, as specified during the Planning Commission and HDDR review.  Application 
of historic regulations most typically applied to very small lots must be applied to the Proposed 
Home in the context of the above history and applicable prior approvals. 
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PP. The Council finds that reasonable people, including members of the land use 
authorities who considered the application for the Proposed Home, may come to different 
conclusions about the best way to apply the above history and the various land use regulations in 
this case, and that this Consent Agreement is in the best interest of the City. Nothing herein shall 
be construed as a new land use regulation as the City Council hereby determines to re-institute the 
prior approvals by the initial land use authorities consistent with the Land Management Code.  

QQ. The Council finds that the Proposed Home as approved by the HDDR Approval, 
and the Planning Commission Approvals as upheld by the Appeal Panel on July 22, 2024, 
substantially and materially comply with the letter, spirit, and intent of the various land use 
regulations that may be applicable to the Proposed Home. 

Consent Agreement Considerations 

RR. The Parties are authorized under Utah Code Ann. § 10-20-1110 (2025), to enter into 
a consent agreement to settle litigation initiated under Section 1109 regarding land use decisions 
with a property owner. 

SS. The City acknowledges that pursuant to case law and Utah Code Ann. § 10-20-901 
(2025), ambiguities in applicable land use regulations are required to be construed in favor of the 
landowner making the application to develop the landowner’s private property. 

TT. The Parties desire to enter into this Agreement to settle the CUP Suit and the HDDR 
Suits and replace prior final land use approvals with this Consent Agreement. 

UU. By Resolution 03-2026, the City Council approved the execution of this Consent 
Agreement on the terms set forth below. 

AGREEMENT 

NOW, THEREFORE, in consideration of the foregoing recitals, and in order to settle and 
resolve the HDDR Suits and the CUP Suit, and the mutual covenants and promises set forth herein, 
the receipt and sufficiency of which the Parties hereby acknowledged, the Parties agree to the 
following: 

1. Settlement.  The Parties hereby settle the disputes as between them on the following 
grounds.  Pesky Porcupine agrees to dismiss Pesky Porcupine’s claims in the HDDR Suits in 
exchange for the City agreeing to settle its claims in the HDDR Suits and hereby approves the 
Proposed Design, as further described below, pursuant to the City’s authority under Utah Code 
Ann. § 10-20-1110.  This settlement (i) constitutes a settlement of the claims in the CUP Suit and 
effects a City-approved exception of any alleged variations or inconsistencies between the 
applicable standards and legal requirements and the approvals confirmed herein; (ii) resolves all of 
the claims in the HDDR Suits and CUP Suit because the substantive land use decisions the 
Hermanns challenged have been replaced by this Agreement, thereby mooting the lawsuits; and 
(iii) re-institutes a final land use decision, as that term is defined in Utah Code Ann. § 10-20-102, 
approved by the City Council by the above-referenced resolution.  Nothing in this Agreement shall 
constitute a precedent for other development within the City and does not affect the rights of other 
parties to make land use applications or obtain land use approvals on any property other than the 
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Property. 

2. Approval of Design.  The Planning Commission Approvals, which set forth the 
approved design of the Proposed Home, which approval was confirmed by the Planning 
Commission on June 26, 2024, and sustained by the Appeal Panel on July 22, 2024, is hereby 
deemed fully approved by the City, subject to the requirements in Subsection 2.1 – 2.3 below:   

2.1. HDDR Approval.  The Planning Commission Approvals are modified by the 
requirements of the HDDR Approval. Specifically, the modifications are  an 
adjustment to a roof overhang and glazing on certain windows as more particularly 
described in the attached Exhibit B. 

2.2. Driveway.  The approved design for the driveway, which has been further 
engineered and developed based on the Planning Commission Approvals, is set 
forth on Exhibit C.  No part of the foregoing approval allows activities outside of 
the driveway easement held by Pesky Porcupine for the benefit of and constituting 
a right benefiting the Property. 

2.3. Additional Mitigation.  To further mitigate impacts associated with the Planning 
Commission Approval, and the impacts associated with the Proposed Home, Pesky 
Porcupine agrees to perform the following additional mitigation beyond what was 
required by the Planning Commission and HDDR Approvals: 

2.3.1. Additional Landscaping.  Pesky Porcupine has agreed to install additional 
landscaping to further mitigate any visual impact as depicted on the attached 
Exhibit E.  The landscaping shall be installed in phases, and as early as is 
reasonably possible given the timing associated with installing water service 
and the areas on the Property being available for landscaping after such areas 
are no longer needed for lay down, material storage, and other construction 
activities.  The supplemental landscaping required by this Agreement shall be 
installed within setbacks and outside of depicted limits of disturbance, as further 
detailed and depicted on Exhibit E. The additional and supplemental 
landscaping will provide visual mitigation and cause benefits that will inure to 
the benefit of the community. 

2.3.2. Road Safety Improvements.  To mitigate impacts associated with 
construction to certain public and private road segments, Pesky Porcupine shall 
install, at times requested by and coordinated with the City’s engineer, 
improvements on right-of-way or property owned by the City in the areas shown 
on the attached Exhibit F, but no later than prior to the issuance of a certificate 
of occupancy for the residence on the Property. 

3. Issuance of Permits.   The City will issue building permits as necessary for the 
construction of the Proposed Home, including the driveway, so long as the plans for the permits 
comply with the designs approved by Section 2 and other generally applicable standards, including, 
but not limited to, the currently adopted and any updates or amendments to existing building, 
plumbing, mechanical, electrical, dangerous buildings, drainage, or other similar construction or 
safety related codes adopted pursuant to Title 15A, Chapters 1 through 6 of the Utah Code.  Any 
time limitations associated with the Proposed Home and associated approvals are tolled to restart 
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with execution of this Consent Agreement, provided Pesky Porcupine continues to pursue 
development and construction activity with reasonable diligence. 

4. Extensions/Validity of Prior Approvals.  The Planning Commission Approvals 
and HDDR Approval, as modified and replaced as described herein, are recognized as being 
presently valid and any claims that those approvals have lapsed or expired are hereby denied and 
moot. 

5. Consent Agreement.  The Parties shall submit the Consent Agreement to the Third 
Judicial District Court in the CUP Suit and the HDDR Suits memorializing this Agreement in the 
form attached hereto as Exhibit D. 

6. Indemnification and Defense.  Pesky Porcupine shall indemnify, defend, and hold 
the City harmless from any and all legal challenges in state or federal court arising from or relating 
to this Agreement, the CUP Suit, the HDDR Suits, and/or any related appeals by third parties.    In 
any such challenge, the City shall be entitled to retain its own counsel to assist in the defense of 
this Agreement and/or the Consent Agreements and the reasonable cost of that defense shall be 
paid for by Pesky Porcupine.  Pesky Porcupine further covenants to indemnify, defend, and hold 
the City harmless from any and all legal challenges related to any approval of access or 
development activity on parcels owned by affiliates of Pesky Porcupine, namely the property 
known as 233 Norfolk Avenue and the property currently known as 209 Norfolk Avenue and which 
will in the future be known as 215 Norfolk Avenue and 209 Norfolk Avenue.   In any such challenge 
as to the aforementioned Norfolk Avenue properties the City shall be entitled to retain its own 
counsel and the reasonable cost of that defense shall be paid for by Pesky Porcupine. 

7. Notices. Any notice required or permitted to be given hereunder shall be 
deemed sufficient only if given in writing and shall be deemed to have been received (a) upon 
personal delivery or actual receipt thereof, or (b) within three days after such notice is deposited in 
the United States mail, postage prepaid, and certified and addressed as follows: 

To Pesky Porcupine: Pesky Porcupine, LLC 
 c/o Snell & Wilmer 
 Attn: Wade Budge 
 15 West South Temple, Suite 1200 
 Salt Lake City, UT 84101 
And 
 Bruce R. Baird 
 Bruce R. Baird, PLLC 
 2150 South 1300 East, Suite 500 
 Salt Lake City, UT 84106 
 
To Park City: Park City 
 Attn: Mayor 
 445 Marsac Ave. 
 PO Box 1480 
 Park City, UT 84060 
 
With a Copy to: Park City 
 Attn: City Attorney 
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 445 Marsac Ave. 
 PO Box 1480 
 Park City, UT 84060 
And  
 James Dodge Russell & Stephens P.C. 
 Attn: Mitch Stephens 
 545 E. 300 S. 
 Salt Lake City, UT 84102 

8. Miscellaneous. 

8.1. No Third-Party Beneficiary.  This Agreement is made and entered into for the sole 
protection and benefit of the Parties and their successors, heirs, and assigns. No other 
party shall have any right of action based upon any provision of this Agreement, 
whether as third-party beneficiary or otherwise. There are no third-party 
beneficiaries to this Agreement. 

8 . 2 .  Counterparts. This Agreement may be executed in counterparts and all so executed 
will constitute one agreement binding on all the Parties, it being understood that all 
Parties need not sign the same counterpart. Further, executed copies of this 
Agreement delivered by facsimile or email will be deemed an original signed copy 
of this Agreement. 

8 . 3 .  Binding Effect.  The burdens and benefits of this Agreement shall bind and inure 
to the benefit of each of the Parties hereto and their successors, heirs, and assigns. 

8 . 4 .  Headings.  The descriptive headings of the paragraphs of this Agreement are 
inserted for convenience only and shall not control the meaning or construction of 
any of the provisions hereof. 

8 . 5 .  Entire Agreement and Integration.  This Agreement constitutes the entire 
agreement between the Parties regarding the settlement of the dispute regarding the 
CUP and HDDR Application addressed herein, and any previous agreements, 
understandings, and negotiations on that subject shall cease to have any effect. 

8 . 6 .  Cooperation.  The Parties agree to cooperate in drafting, signing, executing, filing, 
recording, and otherwise carrying out any further documents that may be necessary 
to effectuate the terms of this Agreement. 

8 . 7 .  Interpretation.  This Agreement has been reviewed and revised by legal counsel for 
both Pesky Porcupine and the City, and no presumption or rule that ambiguities shall 
be construed against the drafting Party shall apply to the interpretation or 
enforcement of this Agreement. The Parties agree that principles of contra 
proferentem and similar legal doctrines shall not apply to this Agreement. The 
singular shall include the plural; the masculine gender shall include the feminine; 
“shall” is mandatory; “may” is permissive. 

8 . 8 .  Further Assurances, Documents and Acts.  Each Party agrees to cooperate in good 
faith with the others and to execute and deliver such further documents and to take 
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all further acts reasonably necessary in order to carry out the intent and purposes of 
this Agreement and the actions contemplated hereby. All provisions and 
requirements of this Agreement shall be carried out by each Party as allowed by 
laws and regulations. 

8.9. Governing Law.  This Agreement shall be governed by and construed in 
accordance with the laws of the State of Utah, regardless of any choice of law 
provisions.  

8.10. Limited Termination Option.  Parties acknowledge that Pesky Porcupine has the 
option, in the event of any challenge of any sort to this Agreement or its approval, 
to terminate this Agreement by delivering written notice to the City, no later than 
six (6) months after the execution of this Agreement.  Such termination shall not 
eliminate Pesky Porcupine’s indemnity obligations pursuant to Section 6 of this 
Agreement or require reimbursement of any amounts paid pursuant thereto. 

8 . 1 1 .  Severability. In the event any provision of this Agreement is held or determined to 
be invalid, void, unenforceable, or in violation of law or public policy, that provision 
shall be severed from this Agreement, and the remainder shall be given force and 
effect to the fullest extent permissible and consistent with the terms and provisions 
of this Agreement and shall bind the Parties and their successors, heirs, and assigns. 

8 . 1 2 .  Modification.  This Agreement may not be amended, modified, or repealed in 
whole or in part except in a writing signed by all the Parties. Any amendment to this 
Agreement must be approved pursuant to a vote of the City’s City Council, taken 
with the same formality as the vote approving the Resolution subject to this 
Agreement. 

8 . 1 3 .  Resolution.  The City is authorized to execute this Agreement on behalf of the City 
pursuant to Title 10, Chapter 20, Section 1110, Utah Code Ann., Resolution # 03-
2026 shall be adopted by the City Council at a public meeting on January 15, 2026 
to bring full legal force and effect to this Agreement.  

[SIGNATURE PAGE FOLLOWS] 
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IN WITNESS HEREOF, the Parties have subscribed their names hereon and caused 
this Agreement to be duly executed on the   day of January, 2026. 

 

PESKY PORCUPINE, LLC 

 
By:       
Name:       
Its:       
 
PARK CITY MUNICIPAL CORPORATION 
 
 
By:       
Name:       
Its:       
 

Attest 
 
      
Park City City Recorder 
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EXHIBIT A 
(Planning Commission Approvals) 
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EXHIBIT B 
(HDDR Approval) 
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EXHIBIT C 
(Driveway Drawings) 
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EXHIBIT D 
 

[Joint and Stipulated Motion to Dismiss - Case No. 240500559 attached below] 
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Bruce Baird (176) 
BRUCE R. BAIRD, PLLC 
2150 S 1300 E, 5th Floor 
Salt Lake City, Utah 84106 
Telephone: (801) 328-1400 
Email: bbaird@difficultdirt.com 
 
Benjamin J. Mills (17275) 
SNELL & WILMER L.L.P. 
15 West South Temple, Suite 1200 
Gateway Tower West 
Salt Lake City, Utah  84101 
Telephone:  801.257.1900 
Facsimile:  801.257.1800 
Email: bemills@swlaw.com 

Attorneys for Pesky Porcupine, LLC 
 

 

IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR 

SUMMIT COUNTY, STATE OF UTAH 

PESKY PORCUPINE, LLC, a Utah limited 
liability company, 

Petitioner, 

v. 

PARK CITY, a municipal corporation of the 
State of Utah. 

ERIC R. HERMANN and SUSAN T. 
FREDSTON-HERMANN, individually and in 
their capacity as Trustees of the FREDSTON-
HERMANN FAMILY TRUST, Dated the 10th 
Day of October, 2016, 

Intervening Respondents. 

 

JOINT AND STIPULATED MOTION TO 
DISMISS 

Case No. 240500559 

Judge Richard Mrazik 

 

Pursuant to Utah R. Civ. P. 7 and Utah Code §§ 10-20-101 et seq. (“LUDMA”),1 Pesky 

 
1 Although it used to commence with Utah Code § 10-9a-101, LUDMA was recently recodified 

with the numbering set forth in this Stipulated Motion to Dismiss. Utah S.B. 1008 (2025), 
https://le.utah.gov/%7E2025S1/bills/static/SB1008.html. 
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Porcupine, LLC (“Pesky Porcupine”) and Park City Municipal Corporation (“Park City”) hereby 

jointly move to dismiss both the above-captioned case and the consolidated case styled Hermann 

v. Park City, No. 240500569 (3d Dist. Ct. Utah) (the “HDDR Cases”). “A legislative body may, 

by resolution or ordinance, settle litigation initiated under Section 10-20-1109 regarding a land use 

decision with a property owner through a consent agreement.” Utah Code § 10-20-1110(1). The 

HDDR Cases perfectly fit that bill. Dismissal is an appropriate outcome that the Legislature has 

authorized.  

First, the consent agreement and public meeting conditions have been met. Park City’s 

legislative body, through a consent agreement and resolution, has settled the litigation in the 

HDDR Cases, both of which were approved “in a public meeting in accordance with Title 52, 

Chapter 4, Open and Public Meetings Act.” See id. § 10-20-1110(2). A true and correct copy of 

the Consent Agreement is attached as Exhibit A, and a true and correct copy of the minutes of the 

public meeting is attached as Exhibit B. In addition to a lack of reasonable dispute over the 

authenticity of those documents, the Court can take judicial notice of them as public documents 

that are publicly accessible. See, e.g., Utah R. Evid. 201; BMBT, LLC v. Miller, 2014 UT App 64, 

¶ 7, 322 P.3d 1172 (“[W]e agree . . . that the trial court could take judicial notice of the Note as a 

public record.”); Brigham City v. Valencia, 779 P.2d 1149, 1149 (Utah Ct. App. 1989) (per curiam) 

(taking judicial notice of Brigham City Ordinance 5-1). The process condition has been met.  

Second, the correct nature of the litigation condition is met. The HDDR Cases were 

initiated under Section 10-20-1109 regarding a land use decision—the correct topic for the 

settlement—as opposed to a land use regulation or other issue. Compare id. § 10-20-102(41) 

(defining the term “land use decision” as “an administrative decision of a land use authority or 

appeal authority regarding: (a) a land use permit; or (b) a land use application”); with id. § 10-20-

102(43) (defining the term “land use regulation” separately). Indeed, both of the HDDR Cases’ 

Petitions arise under that relevant statute, and all their contentions readily acknowledge that the 

HDDR Cases deal with land use decisions, not a land use regulation or other issues, because all 
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the contentions are that Park City’s decisions related to the applications was arbitrary and 

capricious or illegal, not that such decisions were preempted by or contrary to state or federal law 

or did not meet the reasonably debatable standard. Compare id. §10-20-1109(3)(b)–(c); with id. 

§10-20-1109(3)(a). There can be no debate that the HDDR Cases involve the type of litigation 

contemplated by the statute.  

Although Petitioners may argue that the Petitions were technically initiated under Utah 

Code § 10-9a-801, the mere renumbering of that very same statute has zero substantive effect. 

After all, the recent bill enacting the reorganization and renumbering shows that no relevant 

substantive changes were made to Utah Code § 10-9a-801, meaning that the numbering has no 

legislative significance as to substantive rights. See Utah S.B. 1008 (2025), https://le.utah.gov/ 

%7E2025S1/bills/static/SB1008.html. Aside from unduly raising form over substance, such an 

argument would also deviate from the Court’s “primary goal when trying to wring the meaning 

out of statutory language,” which “is to evince the true intent and purpose of the Legislature.” See, 

e.g., Armenta v. Unified Fire Auth., 2025 UT 26, ¶ 18, 573 P.3d 1283 (cleaned up). That intent 

was to allow Park City (and other similarly situated municipalities) to resolve this type of litigation 

through the process that has taken place. There is nothing to indicate that the Legislature intended 

such a hyper technical reading, and in fact the Legislature’s enactment of the applicable statutory 

provision as Utah Code § 10-9a-804 when Utah Code § 10-9a-801 existed and merely renumbering 

both later proves as much. See Utah S.B. 1008 (2025) (renumbering the statutory provision). The 

correct type of litigation has been settled.  

Lastly, Park City has settled the qualifying litigation, through the correct process, and “with 

a property owner”—the applicant and relevant property owner: Pesky Porcupine. See Utah Code 

§10-20-1110(1). Therefore, all the conditions under LUDMA for settling the HDDR Cases have 

been met.  

Under LUDMA, the Legislature authorized Park City to resolve the HDDR Cases through 

a consent agreement, resolution, and public meeting, all of which Park City has properly 

Docusign Envelope ID: 52FD734C-121C-4010-A48F-C44107FBA3A1



 

77 

undertaken. It is therefore statutorily appropriate and warranted for the HDDR Cases to be 

dismissed.  

Because the consent agreement between Park City and Pesky Porcupine, by its own terms, 

amends and replaces the land use decisions at issue in this litigation, this litigation is not only 

resolved by settlement, but moot.  

CONCLUSION 

For the foregoing reasons, the Court should dismiss both the HDDR Cases based on the 

statutorily authorized process that has taken place, which moots this litigation.  

DATED: January ___, 2026. 
 

BRUCE R. BAIRD PLLC 

/s/   
Bruce R. Baird 

SNELL & WILMER L.L.P. 
Benjamin J. Mills  

 
Attorneys for Intervening Respondent Pesky 
Porcupine, LLC 

JAMES DODGE RUSSELL & STEPHENS, 
P.C.  
 
/s/    
*Signed with permission received via email on 
___________, 2026. 
Mitchell A. Stephens 
 
PARK CITY 
Margaret D. Plane   
Mark Harrington 
 
Attorney for Respondent Park City Municipal 
Corporation 
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CERTIFICATE OF SERVICE 

I hereby certify that on ________, 2026, I caused a true and correct copy of the foregoing 

JOINT AND STIPULATED MOTION TO DISMISS to be served via the Court’s electronic 

filing system to the following parties: 

Margaret Plane 
Mark Harrington 
City Hall 
445 Marsac Avenue 
P. O. Box 1480 
Park City, Utah 84060 
margaret.plane@parkcity.org 
mark@parkcity.org 
 
 

Eric P. Lee 
Justin Keys 
Nathanael Mitchell 
Charles Pearlman 
HOGGAN LEE HUTCHINSON 
1225 Deer Valley Drive, Suite 201 
Park City, Utah 84060 
eric@hlhparkcity.com 
justin@hlhparkcity.com 
nate@hlh.law 
charles@hlh.law 
 
Attorney for Intervening Respondents 

Mitchell A. Stephens 
Lara A. Swensen 
JAMES DODGE RUSSELL & 
STEPHENS, P.C. 
545 East 300 South 
Salt Lake City, Utah 84102 
mstephens@jdrslaw.com 
lawensen@jdrslaw.com 
 
Attorneys for Park City 

 

 
 
      /s/   
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[Joint and Stipulated Motion to Dismiss - Case No. 240500344 attached below] 
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Bruce Baird (176) 
BRUCE R. BAIRD, PLLC 
2150 South 1300 East, Fifth Floor 
Salt Lake City, UT 84106 
Telephone: (801) 328-1400 
Email: bbaird@difficultdirt.com   
 
Jeremy J. Stewart (12247)  
Benjamin J. Mills (17275)      
SNELL & WILMER L.L.P. 
15 West South Temple, Suite 1200 
Salt Lake City, Utah 84101 
Telephone:  801.257.1900 
Facsimile:  801.257.1800 
Email: jjstewart@swlaw.com 
 bemills@swlaw.com  
 
Attorneys for Intervening Respondent Pesky Porcupine, LLC 
 

IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR SUMMIT COUNTY, 
STATE OF UTAH 

ERIC R. HERMANN and SUSAN T. 
FREDSTON-HERMANN, individually and 
in their capacity as Trustees of the 
FREDSTONHERMANN FAMILY TRUST, 
Dated the 10th Day of October, 2016, 
 
                             Petitioners, 
 
v. 
 
PARK CITY MUNICIPAL 
CORPORATION, a political subdivision of 
the state of Utah,  
 
                             Respondent. 
 
PESKY PORCUPINE, LLC, a Utah limited 
liability corporation, 
 
                             Intervening-Respondent. 
 

 
  
 
JOINT AND STIPULATED MOTION TO 

DISMISS 
 
 

Case No.: 240500344 
 

Judge Richard Mrazik 
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Pursuant to Utah R. Civ. P. 7 and Utah Code §§ 10-20-101 et seq. (“LUDMA”),2 

Intervening-Respondent Pesky Porcupine, LLC (“Pesky Porcupine”) and Respondent Park City 

Municipal Corporation (“Park City”) hereby jointly move to dismiss this case with prejudice. “A 

legislative body may, by resolution or ordinance, settle litigation initiated under Section 10-20-

1109 regarding a land use decision with a property owner through a consent agreement.” Utah 

Code § 10-20-1110(1). This case perfectly fits that bill. Dismissal is an appropriate outcome that 

the Legislature has authorized.  

First, the consent agreement and public meeting conditions have been met. Park City’s 

legislative body, through a consent agreement and resolution, has settled the litigation in this case, 

both of which were approved “in a public meeting in accordance with Title 52, Chapter 4, Open 

and Public Meetings Act.” See id. § 10-20-1110(2). A true and correct copy of the Consent 

Agreement is attached as Exhibit A, and a true and correct copy of the minutes of the public 

meeting is attached as Exhibit B. In addition to a lack of reasonable dispute over the authenticity 

of those documents, the Court can take judicial notice of them as public documents that are 

publicly accessible. See, e.g., Utah R. Evid. 201; BMBT, LLC v. Miller, 2014 UT App 64, ¶ 7, 322 

P.3d 1172 (“[W]e agree . . . that the trial court could take judicial notice of the Note as a public 

record.”); Brigham City v. Valencia, 779 P.2d 1149, 1149 (Utah Ct. App. 1989) (per curiam) 

(taking judicial notice of Brigham City Ordinance 5-1). The process condition has been met.  

Second, the correct nature of the litigation condition is met. The litigation was initiated 

under Section 10-20-1109 regarding a land use decision—the correct topic for the settlement—as 

opposed to a land use regulation or other issue. Compare id. § 10-20-102(41) (defining the term 

“land use decision” as “an administrative decision of a land use authority or appeal authority 

regarding: (a) a land use permit; or (b) a land use application”); with id. § 10-20-102(43) (defining 

the term “land use regulation” separately). Indeed, Petitioners and all their contentions readily 

 
2 Although it used to commence with Utah Code § 10-9a-101, LUDMA was recently recodified 

with the numbering set forth in this Stipulated Motion to Dismiss. Utah S.B. 1008 (2025), 
https://le.utah.gov/%7E2025S1/bills/static/SB1008.html. 
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acknowledge that this case deals with a land use decision, not a land use regulation or other issue, 

because all their contentions are that Park City’s approval of the applications was arbitrary and 

capricious or illegal, not that such approval was preempted by or contrary to state or federal law 

or did not meet the reasonably debatable standard. Compare id. §10-20-1109(3)(b)–(c); with id. 

§10-20-1109(3)(a). There can be no debate that this case involves the type of litigation 

contemplated by the statute.  

Although Petitioners may argue that they technically initiated this case under Utah Code 

§ 10-9a-801, the mere renumbering of that very same statute has zero substantive effect. After all, 

the recent bill enacting the reorganization and renumbering shows that no relevant substantive 

changes were made to Utah Code § 10-9a-801, meaning that the numbering has no legislative 

significance as to substantive rights. See Utah S.B. 1008 (2025), https://le.utah.gov/ 

%7E2025S1/bills/static/SB1008.html. Aside from unduly raising form over substance, such an 

argument would also deviate from the Court’s “primary goal when trying to wring the meaning 

out of statutory language,” which “is to evince the true intent and purpose of the Legislature.” See, 

e.g., Armenta v. Unified Fire Auth., 2025 UT 26, ¶ 18, 573 P.3d 1283 (cleaned up). That intent 

was to allow Park City (and other similarly situated municipalities) to resolve this type of litigation 

through the process that has taken place. There is nothing to indicate that the Legislature intended 

such a hyper technical reading, and in fact the Legislature’s enactment of the applicable statutory 

provision as Utah Code § 10-9a-804 when Utah Code § 10-9a-801 existed and merely renumbering 

both later proves as much. See Utah S.B. 1008 (2025) (renumbering the statutory provision). The 

correct type of litigation has been settled.  

Lastly, Park City has settled the qualifying litigation, through the correct process, and “with 

a property owner”—the applicant and relevant property owner: Pesky Porcupine. See Utah Code 

§10-20-1110(1). Therefore, all the conditions under LUDMA for settling this case have been met.  

Under LUDMA, the Legislature authorized Park City to resolve this case through a consent 

agreement, resolution, and public meeting, all of which Park City has properly undertaken. It is 
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therefore statutorily appropriate and warranted for this case to be dismissed.  

Because the consent agreement between Park City and Pesky Porcupine, by its own terms, 

amends and replaces the land use decisions at issue in this litigation, this litigation is not only 

resolved by settlement, but moot.  

CONCLUSION 

For the foregoing reasons, the Court should dismiss this case based on the statutorily 

authorized process that has taken place, which moots the litigation.  

DATED: January ___, 2026. 
 
BRUCE R. BAIRD PLLC 

/s/     
Bruce R. Baird 

SNELL & WILMER L.L.P. 

Jeremy J. Stewart  
Benjamin J. Mills  

 
Attorneys for Intervening-Respondent Pesky 
Porcupine, LLC  
 
JAMES DOGE RUSSELL & 
STEPHENS, P.C. 

 
 

/s/    *                        
Mitchell A. Stephens 
Lara A. Swensen 
 
*Signed with permission received via email 
on _____________ ___, 2026. 

                   
PARK CITY 
Margaret D. Plane 
 
Attorneys for Respondent  
Park City Municipal Corp. 
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CERTIFICATE OF SERVICE 

I hereby certify that on this date, a true and correct copy of the foregoing JOINT AND 

STIPULATED MOTION TO DISMISS was filed with the Clerk of the Court via the 

GreenFiling electronic filing system, which automatically serves copies to all counsel of record, 

including the following: 

Eric P. Lee 
Justin J. Keys 
Nathanael J. Mitchell 
Charles L. Pearlman 
HOGGAN LEE HUTCHINSON 
1225 Deer Valley Drive, Suite 201 
Park City, Utah 84060 
Telephone: (435) 615-2264 
eric@hlhparkcity.com 
justin@hlhparkcity.com 
nate@hlh.law 
charles@hlh.law 
 
Attorneys for Petitioners 

Mitchell A. Stephens 
Lara A. Swensen 
JAMES DODGE RUSSELL & STEPHENS, 
P.C.  
10 West Broadway, Suite 400 
Salt Lake City, Utah 84101 
mstephens@jdrslaw.com 
lswensen@jdrslaw.com 
 
Margaret D. Plane 
City Attorney 
PARK CITY MUNICIPAL 
CORPORATION 
445 Marsac Avenue, PO Box 1480 
Park City, Utah 84060 
margaret.plane@parkcity.org 
 
Attorneys for Respondent Park City 
Municipal Corp. 

  
 

DATED: ____________ ___, 2026. 

 
/s/    
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EXHIBIT E 
(Depiction of Additional Landscaping Requirements) 
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EXHIBIT F 
(Depiction of Areas for Road Improvement Mitigation) 
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EXHIBIT G 
(Appeal Panel Final Action Letter) 
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